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SUPREME COURT OF TlIE STATE OF N E W  YORK 
COUNTY OF NEW YOIUS: PART 5 

X ----------_-----_-______________________----------------------------- 

R OR ER I I’ c: u c‘c‘ io, 

P c t i t i  o IK I-, 

Index No. 
1 I6823/06 

For Judgment Pursuant to Ai-ticlu 78ol‘thc 
Civil  Practice Law and Rules 

- against - 
L)ECISION/ORDER 

RAYMOND KELLY, as Police Chiimissioner of tlic 
C!’ity of New Yoi-k arid as C,’liaiimui ol‘ttic Hoard ol.’ 
‘l’rustccs of thc Police Pension Fund, Article I I ,  THE 
BOARD OF TRUSTEES of the Policc Pension FiLiIid, $ /? 

Article 11, NEW Y O R K  CITY POLICE DEPARTMEN‘I’, 
arid ‘1’1 XE Cl‘l’Y Of; NEW Y OICK, 

*p? # 

, > .  6,, & 
- 

Res po i i  d el-i t s . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

) I . .  .. ; -, .. PION. F,ll,EEN A .  IiAKOWLli:  
. ,  
/ii? 

Robert Cuccio (Petitioiier) hecame a police olliccr with the Ncw York City 
h l i c c  L)cpar-tmcnt (,City) in Fcbruary, 1994, after successfully coinpleting all cxams 
and donionstrating that he was physically arid mentally fit to perform a police 
oI‘IIcci-’s clutics. T n  August, 1995, petitiorier was involved in an m o s t  arid suffered a 
lcft knee injury that ho reported was the result of repeatedly banging his knee on the 
sidcwalk while attcniptiiig to disann a perpetrator who shot his partncr. Shortly 
thcrcaftur, in  October, 1995, pctitioncr was involvcd in another on duty altercation 
that caused additional iiijuiy to his left knee. As a rcsult, pcti tioncr undcrwctit 
ar-thi-oscopic surgery in August, 1 990. Approximately oric ycar later petitioner 
returned to full  duty. Petitioner continucd working at his regular clutics un t i l  
NovcIiitxr, 2002, whun hc was involved in an off-duty car accident in which he 
irijLircd his right kncc. SLirgcry was perfoniicd in Dcccnibcr, 2002, but because of 
persistent pain and discomfort, petitioner underwent a second siirgcry in May, 2003. 
Petitioner remtiined out of work on sick Icavc and i n  October, 2003, he tiled an 
a p p 1 i cat i 01 1 for A c c i d el-i t D i s ab i 1 it y Ret i re ime 11 t ( A D R) b en e ti t s 13 as ed con i n j uri c s t 11 at 
tic rcccivcd to h i s  lcfi kncc :.is statocl abovo. T n  rcsponsc to his application, tho Policc 
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C‘oiiimissioiicr filed ;in application for Ordinary llisabiljty Rctircnicnt (ODR) beiiefjts 
duc to the off-duty iiijw-y that pctitioiicr- r-cccivcd ax 11 result of his car accidcnt. 

Petitioner was first cxamiticd by the Medical Eoard ofthe Police Perision Firnd 
(Medical Board) i I i  April, 2003. The report focuses on petitioner’s off-duty right knee 
iiijiiry witho~it eve11 mentioning his line of duty left kncc injuries. The report 
concludes that tlic right kncc i n  jury was significant, it precluded h i s  returning to the 
fill1 dutrcs ol‘ ~i police officer and tlic Eoard recoiiiiiicrided approval 01’ the Policc 
( ’0 in t i1 i s  s i o 11 c r ’ s a p p 1 i c :I t i o n for 0 L) I<. 

Pctitioncr did not retire, but reinained out of work. FJc was examined by L)r. 
Iiussell Millcr of the Policc Jkpartnicnt’s Medical Division twice in 2004. On both 
occasions the doctor described petitioner’s prognosis as “poor” and recoiiiiiieiided 
that he be cotitinucd 011 sick Icavc. 

Pctitioricr’s ADR application was 1-emandcd back to thc Medical Board “in 
light uf new evidence to be submitted.” The petitioner was cxamined agaiii by the 
Medical Hoard in Scptciiibcr, 2004. The Medical Board rcportcd that an M KI 
revealed the prcsciicc o I‘ a “very small mctallic fragment related to a prior gunshot 
injiiry.” ‘Thc report opines that  “[ilt did not appear that this fragmcnt was related to 
all the l c l t  kncc byniptonis.” It  notes that petitioner was still receiving physical 
thcrapy for his right knee but therapy for his leli kncc tiad stoppcd. Thc Medical 
J 1 o ard iiii an i mo1i s 1 y rec o ti itlie i i  d ed d t‘ rcwa I () I‘ a dcc i s i c) t i  peridi ng further reports fro 111 

two Policc Dcpai-tmcnt doctors and petitionor’s personal doctor. 

The Medical R o a d  coricludcd its Scptcmbcr cvaluation in November, 2004, 
after receipt of the additional doctors’ reports. It rioics that petitioner’s persoiial 
doctor feels that tlie left kncc sytiiptottis have worsened over time due to relative 
~ V C I - L I S C  but the symptoms are clearly related to liis 1995 work injury. Upon physical 
examiliation of the leli kncc, the Medical Hoard li7Ltnd ttiat there wris fit11 rarigc of 
iiiotioii and iio swelling. I t  rcaf‘lirnied its previous decision disapproving petitioncr’s 
application for ALII< 11s to his left liiiec and approving ODR with regard to petitioner’s 
left and right knee injLirics. Still, thc petitioner did not retire. 

Petitioner’s ADR application was rcmanded agaiii to the Medical R o a d  iri 

April, 2005, “in light of ncw cvidciicc- to be submitted.” Petitioner’s pcrsonal doctor 
suhiiiittcd another report stating that he felt ai-thi-osoopic surgery was indicated lbr tho 
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Icft knee but it could not be perfornied because of the significant problems with the 
right knee. Petitioner, when interviewed, stated that “his lcft kncc bccarnc 
symptomatic approxiniately 2 months after his [right knee] injury due to the fact that 
hc was favoi-iiig his riglit knee.” The off’icer notccl that lie had bccn shot in his left 
knee in 1995, sonic li+agmcnts of’thc biillct rcmained there and even prior to the 2002 
car accident lie was out OF work because of leli kiicc symptoms. The Hoard reports 
tha t  examination o f  the lcli kncc was done “c;iLitioLisly” due to tlie Officer’s 
symp t om o 1 c)  g y . Tli e M cd i ca 1 B oa rd rea ffi 1711 ed i t s prc v i o LIS dcc i si on di s app ro v i ii g 
pctitioncr’s application for ADIC as lo his IcFt knee and approving ODK with regard 
to pctitiot.ier’s lu l l  and right lciice injuries. 

t3y lctter dated August 8,2005, pctitionur’s counsel wrote to the Police Peiisiori 
Fwid’s I3~1ai-d ofTruxtccs rcquesting that pctitioncr bc retired on ODlC with the cavczit 
that the h a r d  of ‘l’rustccs retain jurisdiction over the ADK portion of tlie disability 
retirement application to be reviewed again within 90 clays in  light olncw mcdical 
cvidcncc to bc submitted. I’hc ol‘ficcr rctired. Petitioner submitted a second 
application li7c ADR on Scptciiibcr 2, 2005. ‘l’his application stated that he had 
received 11 line of duty injury to his left knee and, “La]s a result of pain and the 
retained hilllet li-agiiients i n  Itlie] knee,” lie was Liiiablc to pcrfbrni [~irll police duties. 

‘I’hc now i+ctircd o I‘liccr was rccxamincd by tlic Mcdical Board in October, 
2005. The Board again reviewed previously submitted documentation, a new report 
from petitioner’s doctor, and re-intcrvicwcd and re-examined the petitioner. Petitioner 
stated i n  his interview that he has had lcft kncc pain ever sincc his 1995 injury, he has 
constant left knee pain now and his kiicc has gonc from bad to worsc. Alter 
physically examining pctitioricr, the Medical Hoard again Linanimously rcconirncndcci 
disapproval o r  petitioner’s application for ADR and continued approval of  ODR. 

Petitioner now sccks a judgnierit pursLiaiit to Article 78 rcvicwing and 
amidling City’s dcnial of A D R  benefits, a dec1ar:ition that its action was arbitrary 
and capricious and a11 order directing City to retire petitioner- with ADR benefits. I n  
the alter~iative, Petitioner requests a hearing on the factual issues presented here, or 
z i  dircction that ihc Hoard ol‘ TrListcos allow petitioner to present testimony at a 
hearing before the Tnistees to provc his ciititlciiicnt to ADK benefits. 
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250 [ 1 Dept. 19951). Thc rcvicwiiig court may not substitute i ts  judgment for that of 
thc agency’s determination but must decide i f thc agcncy’s dccision is supported on 
any reasonablc basis. (Matter I,J‘Clunc.y -Cullen Storagc. C’o. V. Board of Elcclioris 
of’l l ic C i l y  . .  of N w  York, 98 A.D.2d 635,636 [Is‘ Dcpt. -19831). Oncc t1ic‘coLir-t finds 
a rational lmis  exists for the agency’s determination, its rcvicw is cndcd. (Mutter (I/’ 
Sullivun C’oiirity H ~ ~ ~ ~ ~ I P s s  Xacbirig A s s o c ~ ~ ~ - ~ ~ ~ o M ,  / t ic .  V. Glusser, 30 N.Y. 2d 269 
11 ‘3721). The court may only declare an agency’s dctcr-mination “arbitrary and 
capi-icio.iis” i f i t  fitids t h a t  therc i s  rio rational basis for the deterinination. (Mcrllcl- of’ 
P ~ l l  v. Bor-rrd of’Edircalion, 34 N.Y.2d 222, 23 I 11 $1741). 

“111 an Arliclc 78 procccciing challcnging [a] disability determiriation, the 
Medical Rowel's fincling will be sustainccl iriilcxs i t  lacks rational basis, o r  is arbitrary 
o r  capricioiis.” (kl[i//ct- o/ Borcrislc.iii v. New York City krriployecs ’ I<vtirelrilcrit 
Svslcni, L J /  ([I., 88 N.Y. 2d 756 [ 19961, cbitutioirs onzittcil). Additionally, “a Medical 
Board’s disability dctcriiiiiiation will riot be disturbed if the deteimiiiation is bascd 
on sulxtantial evidence. While the quantum of eviclciicc t h a t  rnccts thc ‘substantial’ 
thi-eshold caiiiiot bc rcducccl to a formula, in disability cases the phrase has been 
construed to require “sotiie credible evidence.’’ ( I d . )  

Often the medical evidence subinitted by a retiring oflicer is subject to 
cotiIlicting intcrprctations. I I‘ Ihc Medical h a r d ’ s  rcport regarding the officer’s 
disability differs from the medical opinions of petitioner’s doctors, the Board of 
Trustees is “entitled to rcly ~ ipoi i  the utiaiiiiiious opinion of thc mcr-nbcrs ol‘ tlic 
Mcdical Hoard.”(Muttcr. qf’Sjiii-o v. W u i d ,  159 A.LI.2cl225 [ I ”  Dcpt. 19901); Maltcr 
qfQiiil/v 1). W ~ c d ,  193 A.D.2~1439 [ 1”  Dept. 19931; Mrillcr of Vu*chiw-eIlo 17. Bawd 
o f ~ ‘ / ~ ~ u s t c . ~ ~ . s ,  1 I S  Misc.2d 241 [Sup. Ct. N.Y. Cty. 19821”). 

Hcrc, tlic disagrecment is as to the impact of Petitioner’s 1995 liric of duty 
injuries to his left kncc. Tlic issuc bcforc tlic board was wlicthcr it is the left kncc 
injuries that have left hiin incapacitatcd, or whether those old injuries, which 
otherwise may riot have disabled petitioiier, have beeti irritated and exacerlmted by 
Pctitioncr’s ofl‘duty car accident. The car accident lcli him with itijirry to h i s  right 
kncc, which tho board conccclcs is a disabling iiijiii-y. 

While Petitioiier’s AitgList 8, 1995 itijury left 11 bullet fragment lodged in his 
left knee, tlic itijirry was not so suvcrc as to prcvcrit the officer li.orn rctuming to f i r l l  
du ty  shortly a t k r  the iiicident. Indccci, the prescnce of thc bullet fragment, first 
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detectcd in an August 30, 1996 MRI, was so inconsequential that Petitioner did not 
appear to be awarc of it, stating in liis first application for ADR that his left knee was 
injured when it was “repeatedly banged on sidcwalk during scufflc [sic].” 
Pctitioncr’s October I ,  I995 line of duty incident re-injured liis left knce, and 
rcquircd surgery and nearly II yoar of rchabilitation before lie was able to return to full 
duty. Tlici-caftcr, iiotwithxtanding Pctj tioncr’s later statcmcntx that tic Iiaci repeated 
problems with liis left knee, he continued 11s an active ol-ficer on h l l  duty Lmtil his 
Novemhcr 20, 2002, of’f’duty car accident. 

1 laving visited and rcvisitcd the isxirc of Petitioner’s left knee injuries, it is 
clearly the ~iiiaiiiiiious opinion of the Medical Roar-(1 that h i s  IcTt kncc problcms arc 
not the basis of his present disability. Instead the Medical Board finds that it is 
Petitioiicr’s off duty  right kricc iiijury and the xurgcrics associated with that which 
have resulted in the officer’s disabled coiiditioii. The right knee iiijiiry exacerbated 
tlic lcft kncc pain. Indeed, Pctitioncr’s own doctor writes in a letter dated Novenibei- 
3, 2004 that the “Lljeft knee symptoms have worsened with time due to relativc 
overuse.’’ 

While the determinations ofthe Medical Board are at odds with tlic opinion of 
Petitioner’s doctor, the Board of Trustees is cntillcd to acccpt the Mcciical Boards 
findings which are rational and supported by credible evidence. (M~~ltur-of’~:orcn,stein 
v. N r w  York City bniployccs ’ I-?dir*ijiiirwt Svstrni, c j t  nl., siiprn; It1 Rc Richard Lockc 
1’. R q ~ i o i i d  Krllv, (is Polic*c> ~ ’ ( ~ ~ ~ i i ? i i . ~ ~ s i ~ ~ r i t ~ ~ .  of/ho C’ily c?j‘Nt>w Yor.k,- , [ I  ’‘ 
Ilcpt. 20071, N.Y.1  .. .I., March 22, 2007, at 25, co1.3). Under tlic circuriistanccs ofthis 
casc, it cannot be said that thc Board of Tr~istees’ decision was arbitrary : i d  

c api-i c I ou 8.  

A.D.3d 

Whcrcf‘oorc i t  is licrcby 

0lCL)ElWl that thc pctitic)ii seeking a declai-atioti that the Actions of the New 
York City Police Dcprlmeiit’s Board ofTrustees actio11 was arbitrary and capricious 
and ziri ordcr ciirccting City to retire petitioner with AIIIII bcncLits is dcnicd. 

All other relief requcstcd is dcnicd. 
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This coiistitutes the decision and order of the Court. 

Dated: March 23, 2007 

,.' , , "\ 
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