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SUPREME COURT OF THE STATE OF NEW d R K  - NEW YORK COUNTY 

DRIXFNT. BARBARA R. KAPMldR 
Index Number : 103543/2004 
MANClNl, NICHOLAS 

INDEX NO. vs 

VORNADO REALTY MOTION DATE Sequence Number : 002 

035 37 30 

SUMMARY JUDGMENT MOTION SEQ. NO. - 
I MOTION CAL. NO. 

t 

The following papers, numbered 1 to were reaa on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ._. 
Answering Affidavits - Exhibits 

Replying Affidavits __ 

--- -- 
-- 

Cross-Motion: k Y e s  LA No 

PAPERS NUMBERED 

Check one: L-1 FINAL DISPOSITION 

Check if appropriate: 17 DONOT [* 1 ][* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK: IAS PART 12 
-X - -- -- ---- -- - _ -  .. _ _  _ - -  - - _  _ - -  

NIClICILAS MILDJCLN1 arid IMMACOLATA MANCINI, DECISION/ORDER 
Index N o .  1133543/04 

P l a i n t i f f s ,  Motion Seq. N o .  002 

-. against  - 

VORNAUO REALTY, L . P . ,  FREEPORT VF 
L . L . C . ,  AMBHOSE SUHMITT and PAKK L I N E  
ASPHALT MAINTENNXCE, I N C . ,  

De f endarit s . 
X _ - - _ - -  - - - - - -  

VORNADO REALTY, L . P .  AND FREEPORT VF 
L . L . C . ,  

Third -Par-t.y 
Index No. 590145/05 

T h i r d - P a r t y  P l a i n t i f f s ,  

- agi1i.n:; t. - 

AMBKOSE SCIIMI'TT, 

T h i r d -  P a r t y  D e  f endarit . 

PARK L I N E  ASPHALT MIIINTENANCE, I N C . ,  

Second ' T h i r d - P a r t y  D e f e n d a n t .  

X - ---- 
BARBARA R .  KAPNICK, J. : 
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P i a i n t - i  i i s ,  a s  w e l l  as the  d e f e n d a n t s / t . h i  r d - p a r t y  p l a i n L i L f s ,  

ar-que j.n o p p o s i t i o n  t o  the motion  t h a t  t h c r e  a r e  t r i a b l e  issues  of f a c t  

a s  t o  w h e t h e r  Sc1irnit.t. ' .s .snow r emova l  o p c r a t i o n s  c r e a t e d  or i n c r e a s e d  a 

dancjerous coridi  i.i.on. 

l t  i s  w e l l  se t t . l ed  t h a t .  ''d cori t . ract .ua1 o b l i g a t i o n ,  s t a n d i n g  a l o n e ,  

w i . 1  1 g e n e r a l  3.y noL g i v e  r i s e  t.o t -or t .  1 i a b i l i t . y  i r i  favor of  [I 

t h i  r-cl-pdr-t.y ( c i t c i t i o r i  orrii1I.ed) . "  !d:spinal v .  M e l v i l l e  S n o w  Cont.ract.ors,- 

l n c . ,  98 N . Y . 2 d  1 3 6 ,  138 (2002) . I Iowever - ,  " a n  c i c c p t i o n  e x i s t s  wher -~ :  a 

r iegli  gerit.1 y creates: or e x a c e r b a t e s  cl dangcrous  c o n d i t i o n  s o  I.c havc  

l a u n c h e d  cl force or i n s t r u r r i e n L  of haLrn' ( c : i t a t r . i  oris omi t t ed )  . 

P r e n d c r v i l l e  v .  In1 :erna t . inna1  S e r v i c e  Systems, T n c .  , 10 A. D. 3d 334,  3 3 7  

( I s L  Dep't  2004). 

I n  P r e n d e r v i l  1 e ,  t h e  de fendan l . s ,  "had 1-10 p ~ r . s o i - ~ d l  recol.1 ection of 

[.he c:ondiLiori o i  t h e  c u r b  c u t  on t.he dat-e of this accident, o r  t h e  

nat.ure a n d  e x t c n t  o f  s r i o w  r-errioval ope ra t  i o n s  o n  the  relevant d a y s "  

( s u p r a  at. 337) . 'I'tius, t h e  Appellate Llivisior-1, F i r s l .  Depar[:rrierit. h e l d  

t -hat .  d e f e n d a n t s  had 1 a i . l  ed I:.(.) r n a k e  a pr ima f a c i e  showinq  o f  e n t i t l c m c n t  

1 . 0  SWIUIML'Y j udcjrnent.. 
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t.j.rnF:s, a t .  s i . x  h o u r  i n t e r v a l s :  for- each plow, Just. t . w o  d(3y.s beior-e 

p1air i t . i  ff ’ s acr:rident. 

A c c o r d i n g l y ,  b a s e d  on t h e  paper  5; s u b m i t t e d  a n d  t h e  o r a l  arqumenl. 

h c l d  u r i  ttie r-e(.:ord o n  Decerriher 20, 2006, t.hi.5 C o u r t  f i  r ids tha l .  t-ticre 

are t . r j  ab1 e i S S U ~ S  of fac t .  as: t o  w h c t h c r  d c f c : n c i a n t . / t h i  rd-party 

defer - idant  S c h m i t t  uriclertook t.o perform s e r v i c e s  under  h i s  c o n t r a c t  

whicii c r ea t ed  o r  e x a c e r b a t e d  a d a n g e r o u s  i c e  c o n d i t i o n .  Schrrli tt.’ s 

r n o  t i o n  f or s urnrria r y j udqmeri t i s , t h c r  c fo r.e , de r i  i ecl . 

L)efc.ndarnt./scc:oincJ. t . h i  rd-par Ly de fendan t .  P a r k  Line a r - g u e s  t h d t  all 

c l a i m s  asser-I:ed a g a i n s t .  il- s h o u l d  be d i s m i s s e d  on t h e  ground t . h a t  it. 

had  n o  corit.ir-iuirig du t : y  Lo e i t h e r  remove snow arid i c e  from the proper t -y  

CIT t o  c l e a n  t h e  d r a i n s .  

AI l:.hough P a r k  L i n e  acknowlcdges  k h a t  i t  would  pump wat-cr  t l i a t  h a d  

L~c:ri.i~rwla t e d  i n  t .he  p a r k i n g  1 nt I from t i m c  t o  t . i m c  ’ w t i e r i  i(. would 

L-cccive L ~ I - )  express request. i rom Vorna t lo  OL a t.eriariL i n  t h e  shopping 

center, Park L i n e  c l a i m s  t h a t  i 1-ts o n l y  c o n t i n u i n q  oblj g a l . i o n  W ~ S  t o  

remove d e b r i s  w i t h  ;1 mechanical sweeper and  t o  hand  pj.cF: deb r i s  from 

t .hc  p e r i m e t e r  of t h e  p r o p e r t y .  
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P l a i n t i f f s  ' claims aga ins t  the co-defendants a r e  severed arid 

cont inued.  

A p r e - t r i a l  conference shal.1. be he ld  in IA Part 12, 60 Centre 

St.r-eet., Room 341 on April 25, 2007 at 9 : 3 0  a.m. 

Tki i :i (.:orlstitul.es t.he decision arid order- o f  t h i s  Court. 

BA 
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