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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 12

NICHOLAS MANCINI and IMMACOLATA MANCINT, DECISION/ORDER
Index No. 103543/04
Plaintiffsg, Motion Seqg. No. 002

- against -
VORNADO REALTY, L.P., FREEPORT VF
L.L.C., AMBROSE SCHMITT and PARK LINE
ASPHALT MAINTENANCE, INC.,

Defendants.

VORNADO REALTY, L.P. AND FREEPORT VF Third-Party
L.L.C., Index No. 590145/05

Third-Party Plaintiffs,
- against -

AMBROSE SCHMITT,
Third-Party Defendant.

VORNADO REALTY, L.P. AND FREEPORT VF
L.L.C.,

Second Third-Party Plaintiffs,
- against - O
PARK LINE ASPHALT MAINTENANCE, INC.,

Second Third-Party Defendant.

BARBARA R. KAPNICK, J.:

In this action, plaintiffs seek to recover damages for personal
injuries sustained by plainliff Nicholas Mancini on January 20, 2004
when he allegcdly slipped and fell on ice on the ground of the parking
ot oulside of & Home Depot store in Frecport, New York. Plaintiffs

claim thal. the area where he fell had not becen sanded or salted.
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Defendants/third-party plaintiffs/second third-party plaintifls

Vornado Realty L.P. ("Vornado") and Freceporl VE L.L.C. were the owner

and managing agenl of the parking lot, respectively.

Defendant/third party defendant Ambrose Schmitt ("Schmitt") was
the contractor bired by Vornado to remove snow [rom Uhe parking lot

pursuanl Lo a Purchase Order for snow plowing. Defendant /second third-

party defendant Park Line Asphalt Malntenance, Inc. ("Park Line")

performed certain maintepance work in the parking lot.'
Defendant/third-party defendant Schmitt now moves for summary

judgment  dismissing plaintiffs’ complaint and any thircd-party

complaink, cross-claims and counterclaims asserted against him.

Defendant/sccond third-party defendant Park Line cross-moves flor

summary judgment dismissing any and all claims asserted against it.

Tn support of his motion, defendant/third-party defendant argues

that he owed no duty to Lhe plaintiff or to any other party. Schmilt

further contends {hat he did nol breach any duty and was not

responsible for causing plainLif{f's accident.

’ After the commencement of the third-party actions,

both the third-party defendant and the second third-party
defendant were namcd as direct defendants.

2
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Plaintifls, as well as the defendants/third-party plaintiflEs,
argue in opposition to the motion that thecre are triable issues of fact
as to whether Schmitt's snow removal opecrations created or incrcased a

dangerous condition.

It 1s well settled that “a contractual obligation, standing alone,
will generally not give rise to tort liability in favor of a

third-party (citation omilled).” Espinal v. Melville Snow Contractors,

Inc., 96 N.Y.2d 136, 138 (2002). llowever, “an cxception exists where a
contractor who undertakes to perform scrvices pursuant to a contract
negligently creates or exacerbates a dangerous condition so Lo have
mn

"launched a force or instrument of harm' (citations omitted).

Prenderville v. Inkernational Service Systems, Tnc., 10 A.D.3d 334, 337

(lsL Dep'lL 2004).

In Prenderville, the defendanls, "had no persconal recollection of
4 14

Lhe condition of the curb cut on the date of this accident, or the
nature and extent of snow removal operations on the relevant days”
(supra at 337). Thus, the Appellate Division, Firsl Department held
that defendants had Lailed to make a prima facie showing of entitlement

Lo summary Jjudgment,

In the instant casec, Schmitt likewise did not have an independent
reccollection of plowing at the location on January 14 and 18, 2004,

although Schmitt's invoices indicate that he plowed the area [our
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times, &t six hour intervals for each plow, 7Jjust two days before

plaintitf's accident.

Accordingly, based on thc papers submitted and the oral argument
held on the record on December 20, 2006, this Court finds thal there
are triable 1issues of fact as to whether defendant/third-party
defendant Schmitt undertcook to perform services undcr his contract
which created or exacerbated a dangerous 1ce condition. Schmitt'’s

motion for summary judgment is, therecfore, denied.

Defendant/sccond third-parly defendant Park Line argues that all
claims asserled against it should be dismissed on the ground that it
had no continuing duty to either remove snow and lce from the property

or to clean the drains.

Although Park Line acknowlcdges that 1t would pump watcr that had
accumulated in the parking Jot 'from time to time' when il would
reccive an express request from Vornado or a tenanl in the shopping
center, Park Line claims that its only continuing obligalion was to
remove debris with a mechanical sweeper and to hand pick debris from

the perimeter of the property.

Plainlifls argue in opposition to Park Line’s cross-motion that
therc are triable issucs of faci as to whether Park Line's pumpling ot

the parking lot and clecaning and rcepairing of the drains on or about
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November 12, 2003, Lwo months prior Lo plaintiff’s accidenl, crealed

and/or increased a dangerous conditiorn.

However, Lhere 1s no evidence, eilher by way of eyc witness or
expert testimony, that any activity undertaken by Park Line in November
2003 contributed in any way to the ice condition upon which plainliff

fell in January 2004.

Accordingly, defendant/second third-parly defendant Park Tinc’
cross-molion for summary judgment musl be granted. The Clerk may enter
judgment dismissing plaintiffs’ Complaint and all c¢ross-claims, Lhird-
party c¢laims and counterclaims asscrted against Parkline Ashpalt

Maintenance, Inc. with prejudice and wilhout costs or disbursemcnts.

Plaintiffs' claims against the co-defendants are severed and

continued.

A pre-trial conference shall be held in IA Part 12, 60 Centre

Street, Room 341 on April 25, 2007 at 9:30 a.m.

This constitules the deccision and order of this Court.

Dated: March5¥ f% zgﬂf . v;i; - BA%B&SA?ﬁM4ﬁA§NICK_.
Comg AARSARAR KAPRCK
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