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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 12 

STEFAN0 BASILICO and JANET KRAYNAK, 
X ~~~~____~~~~___~~~____________l_____l_l  

DECISION/ORDER 
Plaintiffs, Index No. 108773/06 

Motion Seq. No. 001 
-against- 

ADB LLC, DESIGN BUILD LLC and 
THOMAS MACGREGOR, individually, 

Defendants. 
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BARBARA R. KAPNICK, J.: 

In t h i s  a c t i o n ,  p l a i n t i f f s  S t e f a n o  B a s i l i c o  and  J a n e t  Kr-aynak 

seek t o  recover damayes allegedly stemniirig f rom c o n t r a c t s  Lhey 

en tered  i rite w i t - h  d e f e n d a n t s  ADB, LT,C, as d e s i g n e r ,  and Design 

B u i l d ,  LTC, a s  builder ( co l  l e c t i v e l y ,  t h e  "I,I,C d e f e n d a n t s . " )  f -or  

r e n o v a t i o n s  t o  t h e i r  c o o p e r a t i v e  a p a r t m e n t  i n  t h c  b u i l d i n g  l o c a t e d  

a t  127 Wil louqhby  Avcnue i n  B r o o k l y n .  'l'he i n d i v i d u a l  d e f e n d a n t ,  

Thomas MacGregor,  was t h e  s o l e  m e m b e r  of e a c h  of  the LLC 

d e f c n d a n t s ,  both of which were d i s s o l v e d  un J u n e  2 2 ,  2 0 0 6 .  

Defcndanl  MacGreyor now moves f o r  a n  o r d e r  p u r s u a n t  t o  

CPLK 5 3211(a) ( I )  arid ( 7 )  d i s m i s s i n g  t h e  Compla in t  a g a i n s t  11i.m on 

t h e  g r o u n d s  t h a t :  ( a )  h e  was n o t  a p a r t y  t o  either of Lhe 

a g r e e m e n t s  upon.wh?ch th i s  a c t i o n  i s  based ;  a n d  ( b )  t h e  a g r e e m e n t s  

e x p r - e s s l y  p r o v i d e  t h a t  a n y  d i s p u t e s  a r i s i n g  t h e r e f r o m  m u s t .  be  

submi t  L e d  t o  a r h i t y a 1 . i  o n  a n d / o r  m e d i a t i o n .  
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P l a i n t i f f s  oppose t h e  mot ion  and cross-move for a n  o r d e r  

p u r s u a n t  t o  C P L R  5 3215(a) d i r e c t i n g  that.  a d e f a u l t  judgment  be 

e n t e r e d  a g a i n s  t t h e  LLC d e f e n d a n t s  on t h e  g r o u n d s  t h a t  they have 

€ a i l e d  t o  t i m e l y  s e r v e  Answers a n d / o r  a p p e a r  in t h i s  a c t i o n ,  o r ,  i n  

t h e  a l t e r n a t i v e ,  se t l - . iny  t h ' i s  m a t t e r  down f o r  a n  i n q u e s t  and 

a s s e s s m e n t  of  damages a g a i n s t  s a i d  d e f e n d a n t s .  

. ,  

Therc  i s  no d i s p u t e  t h a t  d e f e n d a n t  MacGregor w a s  not a p a r t y  

t o  t h e  s u b j e c t  a g r e e m e n t s .  

P l a i n t i  f f s  argue t h a t  d e f e n d a n t  MacGregor- may, n o n e t h e l e s s ,  be 

h e l d  i r i d i v i d u a l l y  l i a b l e  on a t h e o r y  of successor l i a b i l i t y  a n d / o r  

a l t e r  ego  l i a b i l i t y  based on t h e  allcyed s t r i p p i n g  o f  t h e  c o r p o r a t e  

a s s e t s .  A l t e r n a t i v e l y ,  p l a i n t i f f s  argue that: d e f e n d a n t  MacGregor 

may be  h e l d  l i a b l e  b e c a u s e  he  a . l l e g e d l y  made c e r t a i n  f r a u d u l e n t  

m i s r e p r e s e n t a t i  011s i n  c o n n e c t i o n  w i t h  t h e  p r i c i n g  o f  t h e  p r o j e c t  

and  t h e  lahor and m a t e r i a l s  f u r n i - s h e d .  

Tlowever, t h i s  Cour t  f i n d s  t h a t  llhe i n s t a n t  Compla in t  d o e s  n o t  

1 
s e t  fort11 t h e s e  c l a i m s  o f  f r a u d  w i t h  t h e  r e q u i s i t e  p a r t i c u l a r i t y .  

' See ,  CPLR 5 3016(b). 

1 I t  i s  n o t e d  t h a t  p l a i n t i f f s  f i r s t  l e a r n e d  a b o u t  t h e  
d i s s o l u t i o n  o f  l lhe LLC d e f e n d a n t s  a f t e r  t h e  f i l i n g  of  t h e  Compla in t  
and s e r v i c e  of t h e  i n s t a n t  m o t i o n .  
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A c c o r d i n g l y ,  b a s e d  on t h e  p a p e r s  s u b m i t t e d  and  t h e  oYal 

argument  h e l d  on t h e  r e c o r d  on J a n u a r y  31, 2 0 0 7 ,  t h e  m o t i o n  i s  

g r a n t e d  t o  t h e  e x t e n t  of  d i s m i s s i n g  t h e  Compla in t  a g a i n s t  d e f e n d a n t  

MacGregor w i t h  l e a v e  t o  r e p l e a d  w i t h i n  3 0  d a y s  of  e n t r y  of  t h i s  

. o r d e r . '  

Defendant  MacGregor shall havc  2 0  days t o  s e r v e  a n  A n s w e r , o r  

o t h e r w i s e  move w i t h  r e s p e c t :  t o  t h e  Amended Complaj n t .  

The cross-rnot ior i  for a d e f a u l t  judgment  a g a i n s t  t h e  LT,C 

defendan1.s is g r a n t e d  on default.. Damages shall b e  a s s e s s e d  a t  t h e  

time of  t r i a l  of  p l a i n t i f f s '  c l a i m s  a g a i n s L  d e f e n d a n t  Mac.Gregor. 

A p r e l i m i n a r y  c o n f e r e n c e  s h a l l  . be h e l d  i n  IA Part 

60 C e n t r e  S t r e e t ,  R o o m  341 on June  2 0 ,  2 0 0 7  a t  9:30 a .m.  

This c o n s t i t u t e s  the decision and order  of t h i s  C o u r t .  

J.S.C. 

Since the i n d i v i d u a l  defendant was not a signatory t o  
either contract, he i s  n o t  e n t i t l e d  t o  enforce t h e  
mediation/arbitration r e q u i r e m e n t  contained therein. 
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