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SUPREME COURT OF THI? STAT[$ (IV NKW YORK - NEW YORR COUN1'Y 
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MARISOL DE LT~NA-COLIC and JONATTIAN W. COLE, 
P1 ai nti ITS, Indcx No. 1 lOOW'/04 

-agaiiibt- Motion IMe 
Motion Seq. Nu. 

IAWRIINCE FINK and UTANF: FINK, as Motion Cal. No. I__ 

Administi-atrix of TI= ES'TA'l'E OF JEROME F'lNK, 
I ndiviciually and ;is Cn-partners, aiid d/b/a DlANE 
FINK MANAGEMENT COMPANY, 

lkfendan Is. 

I PAPERS 
NI I MI31IRE I3 
Notice of Motion/ Order to Show Chusc - ATfrrlavits - Exhit& t: 

Ariswering Artidavits - Iixhihiis . 

In April of 3,004, upon cxiting tlic balhruom or Iiur husiiicss prcinisex, plaintiff wax 

pushcd b x h  into 1110 bathrooin by an unkiiown assailaiil arid violciiily and sexually assaulted. 

I'laintitf moves rot- partial summary judgment and for a trial on damages 011 tlic groiind that 

thcre WLIS not adequatc sccurity l'or the prcmiscs. Del'ciidmts crolrs-move lor stiriiiiiary 

j i i d p e n t  dismissing the action. For thc reasons [hat follow, thc C'ourt grants the plaintiff's 

molion for s Liin I nary j 11 dgiiic t i  t or1 liability . 

Plaintil'l. I ix introduced evidcncc showing that a1 thc time of tht: incident the cntrunce 

door to t1w building was hcld open by ;i rope, and 1h;tl tlic stairway entrance lo the building 
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was uri.loclied ;IS well as the elevator. The doorniaii was iiot on duty and, as usual, no 1-elief 

was assigiicd whilc lie was away h r n  thc door. No oiic wiis on duty in the lobby, giving the 

assailant unfcllcred access t o  the huilcliiig. 

Thei-c was lcstiiizoiiy fi:om (he buikhrig owtier and riiunagcme,nt that there was ti0 

cr:iniin:il activily i l l  the h i ld ing  prior to thc nssiiiilt for  tlic ~ L U -  prior years 211s shown by the 

fact that Iherc were 110 building records cstablishitig any reports of such activity. 

To tlic conlrary, 1-words 01 the Police Dcparttnenl rcvealcd that in tlic ~ c n  years prior 

to the incidcnt, thcrc werc 13 prior crimcs reported to the 1 ’‘ Prccinct, tlic prccinct Ilia1 had 

responsibility 1.01- thc aica i n  question. This scclor ol‘ the prccinct’s rcspomikilily had one 

of the highcst crime 1-atcs in  the 1’‘ Precinct’s x u .  As cxly as 1907, tlic lack of adcquale 

security was noted in n 1” Precinct report while iiivcstigating a trespass arid burglary casc. 

IT1 2001, \here werc 904 crimes rcportcd. Ibr  that year i t  hiid the Iiighest nurnbcr of r a p ,  

sodomy and scxunl abusc cases in the prcciilcl’s service arw . In 2002, 1,027 cririies wcrc 

reported and thc iricrensc i n  criminal activily conlinued in 2003 with 1,527 recordcd 

i ricidents. 

The Court OF Appeals has slated that although lancllords have ;1 duty to iniligate 

I‘oresccablc danger to thcir tcnants, they arc, not insurers ol‘their 1cIi;irits’ sal‘cty (Mnheshwnri 

v City clJ’New York, 2 NY3d 288, 778 NYS2d442 [2004]). I n  this case, it is beyond cavil 

h a t  thc high iiicideiicc of crimiiial activily 3f the time plaintiff was assaultcd should have 
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inade thc clangei- to licr and hcr lcllow tenants I'orcsecable. Yet tlic huilding did nothing to 

aincliorate the "open-door" policy whcn thc doorrim was orf dirty for lunch or cngagcd in 

other activitics cuusiiig his absence. Tlicre has bccn 110 evidcnce chnlleiiging thc 

prcsuniption and 110 argument to thc conti-nry that it was prccisely the unlocked and 

unattencled entrancc door, thc iinaltcndcd lobby arid tlic unlockcd stairway cntraiicc 01- 

irnlocked clevator that allowccl the intruder to get lo  the bathroom and assault the plaintiff. 

As a rcsult, proxiriiate cause has bccn establishcd and, also, summai-y judgtiicnl on liability. 

Plnintifl' may go  forward to trial on dnmagcs. 
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