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Sustice 
PART 6 

KWO FUNG LIU YU and SHIN-JOH YU, 

Plalntlffs, 

- v  - 
GLAUCOMA ASSOCIATES OF NEW YORK, P.C., 
ROBERT RITCH, M.D., NEW YORK EYE & EAR 
INFIRMARY IPA, INC., and EDWARD PLOTZKER, M.D., 

Defendants 

INDEX NO. 11 IO82104 

MOTION DATE 2/27/07 

MOTION SEQ. NO. 012 

The following papers, numbered 1 to 3 were read on this motion tolfor pEARGUE 

Notice of Motlonl Order to Show Cause - Affldavlts - Exhlblts ... 
Answering Affidavlts - Exhibits 

Replying Affldavits . 

Cross-Motion: 0 Yes $No 
Upon the foregolng papers, it is ordered that this motlon 
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3 

IS DECIDED IN ACCORDANCE 
WITH THE ACCOMPANYING M EMORAN D 

EILEEN BRANSTEN, J.S.C. 
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PI ai n tiffs, 

-against- 

Tndcx No.: 11 1082/04 
Motion Datc: 2/27/07 
Motion Seq. No.: 12 

GLAUCOMA ASSOCIATES OF 
NEW YOKK, P.C., ROBERT RITCH, M.D., 
NEW YORK EYE & EAR INFIRMARY 
IPA, INC and UDWAKD PLOTZKER, M.D., 

Pursuant to CPLR 2221 , defcndant New York Eye and Ear Infirmary TPA, Inc. (‘(Eye 

and Ear”) moves for reargument of its motion for summary judgment. Plaintiffs Kwo Fung 

Liii Yu (“Mix Yu“) and Shin-joh Yu (“Dr. Yu”) opposc the iiiotion. 1 L E 

Hac kgro tiri d 

On June 30, 2004, defendant Robcrt Ritch, M.D. (‘‘Dr. Ritch”) admitted Mrs. Yu to 

Eye and Ear Tor cye surgcry. Affirmation in Support (“Aff,”), at 7 8; Affrniation in 

Opposition (“Opp.”), at 11 2. Eye and Ear provided the anestlicsia. Opp, at 7 2. According 

to Mrs. Yii, shc expericnced cxtremc pain throughout thc surgcry. Opp., at 1 3 .  

Later, Mrs. Yu met with Dr. Ritch, who speculatcd that the ancsthesia vials may have 

containcd defective anesthesia. Aff., at 7 1 1. In  particular, Dr. Ritch wrote Mrs. Yu that he 

had “two other patients with the same problem. * * * I am waiting to speak to the Chairman 
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of thc Anesthesia Department [at Eyc and Ear] * * *.” Opp., Ex. F, at 1. Dr. Ritch avers that 

he latcr spoke to somcone at Eye and Ear about the anesthesia; Eyc and Ear, by coiitrast, 

dcnies that Dr. Ritch made any such complaint. Opp., 71 6. 

In this medical malpractice action - commenced Junc 30,2004 -plaintiffs allcgc that 

the defendant doctors negligently failed to propcrly anesthetize Mrs. Yu aiid that Eye and Ear 

negligently provided ineffective anesthesia, causing Mrs. Yu considerablc pain and suffering. 

Aff., at 7 6. 

In 2006, Eye and Eai- moved for summary judgincnt dismissal of plaintiffs’ claims 

ajyinst it. Opp., at 11 7.  Noticcably, however, it provided no expcrt affidavit attesting to the 

propriety of the ancsthesia provided. Thus, by Order dated Novembcr 16, 2006, the Court 

denied summary judgment as to plaintiffs’ defective-anesthesia claims. Aff., at T[ 7. 

Eye and Ear now moves for reargument of thc motion, urging that, as a matter of law, 

plaintiffs cannot hold Eye and Ear liablc because plaintiffs nevcr filed a written incident 

report or verbally advised anyonc at Eye and Ear that thc anesthcsia might have bccn 

defective. Aff., at 11 9. It asserts, moreover, that plaintiffs’ fdilure to obtain the empty 

anesthesia vials is dispositive and mandates dismissal. Aff., at 11 15. 

Plaintiffs oppose Eye and Ear’s motion for reargument. They point out that Eye and 

Ear has once again failed to submit sufficient cvidence denionstrating its prima filcie 

cntitlement to judgment as a matter of law. Opp., at 7 15. 
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Anui)sis 

Reargument is not dcsigned to afford an unsuccessful party the opportunity to rc- 

liligalc issucs already decided or to present new argunicnts. Willinrrz P. Pnhl Equip. Corp. 

V .  Kassis, 182 A.D.2d 22, 27 ( I  st Dept. 1992), lv. disrnissed in port, denied iri part, 81 

N.Y.2d 782 (l993), renrg. denied, 81 N.Y.2d 782; Pro B:mkcmge, IHC. v. Horne Ins. Co., 

99 A.D.2d 971 (1st Dcpt. 1984); 300 WestRenlty Co. v. CilyofNew York, 99 A.D.2d 708, 

709 (1st Dept. 1984), ZIP. dismissed, 63 N.Y.2d 952. CPLR 2221 makes clcar that 

reargument may bc obtained only upon demonstrating that the court in its dccision 

“overlooked or inisapprehended the relevant facts, or misapplied any controlling principlc 

of law.” Foley v. Rochc, 68 A.D.2d 558, 567 (1 st Dept. 1979), Zv. dcnied, 56 N.Y.2d 507 

(1 982). 

Eye aiid Ear has failed to establish that the Court ovcrlookcd or misapprehended 

anything. It merely sets forth yet another time the very same arguments that it raised in 

support of summary judgment dismissal, namely, that plaintiffs’ failure to contact anyonc 

regarding the possibility of defective anesthesia or to obtain the empty vials warrants 

dismissal. 

The Court, in issuing its decision, carefully considered and rejected thcsc arguments. 

In any cvcnt, cvcn if this Court werc to again considcr the arguments, the outcome would 

remain unchanged. 
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The proponent of a summary judgnicnt motion has the burden of cstablishiiig 

entitlcmcnt to judgment as a matter of law. AZvvnrez v. Ptmpect Hosp., 68 N.Y.2d 320,324 

(1986). In a medical iiialpractice action, the niovaiit must prcsent evidence that the 

defendant comported with good atid accepted medical practice and did not proximately 

cause plaintiffs iiijuries. Mnmcci v. Peder, 196A.D.2d416,418-19( IstDept. 1993). This 

cvidence must generally be sct forth through an expert affidavit. Chase v. Clryugn Med. 

Ctr., 2 A.D.3d 990 (3d Uept. 2003). “Failure to makc aprirna facie showing [of entitlement 

to judgment] rcquircs denial of the motion, rcgardless of the sufficicncy of the opposing 

papers.” Mcrsurci v. Fedpr, 196 A.D.2d) at 4 19. 

Once the movant has inadc this showing - then and only then - the burden then shifts 

lo the opponcnt of sumlayjudgment  to demonstrate through competent cvidencc that there 

is a inatcrial issue of fact that warrants a trial. A1vnrc.z v. frospectfosp. ,  68 N.Y.2d) at 324 

Here, plaintiffs allege in their complaint that Eyc and Ear provided cxpircd or 

ineffective anestlicsia. Opp., at 7 1 .  Eye and Ear has failed to submit any expcrt evidence 

or other conclusive proof to mcet its suinmary judgment burdcn of establishing that it was 

not negligent in this manner. See, Afvrrrcz v. Prospect Hlosp., 68 N.Y.2d, at 324. Thus, the 

sufficicncy of plaintiffs’ submissions is irrelevant and summary judgmcnt was properly 

denicd. 
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Indeed, Eye and Ear misapprehends the burden of proof in the summary judgment 

contcxt; thc burdcii rests squarely with defendants who niust conclusively demonstrate 

through sufficient proof that there is absolutcly no basis for rccovery. See, Bynw,~  v. Scott, 

175 A.D.2d 786, 786 (1st Dept. 199 1) (“On a defendant’s motion for suniinary judgment 

* * * [thc court is] required to accept [plaintiffs] pleadings, as true, and [its] dccisioii ‘must 

be niadc on the vcrsioii of the fx ts  most favorable to [plaintiffl”’). Although plaintiffs’ 

failure to rcgister a fonnal complaint or to obtain the empty vials for analysis may make it 

difficult Cor them to ultiniately prove their case at trial, there is no legal rcquirement that a 

plaintiffmake a fonnal complaint as aprerequisitc to recovery and Dr. and Mrs. Yu’s failure 

to do so does not automatically defcat their claims. Nor niust a plaintiffbe cxpccted to have 

immediately aftcr surgcry obtaiiicd empty anesthesia vials in ordcr to latcr proceed with an 

action alleging defective anesthesia. The burdcn of proof at this stage is not on plaintiffs. 

In the end, Eye and Ear has not demonstrated that the Court overlooked or 

misapprehended anything in  deciding the previous motion. In  the undcrlying motion and 

on this one, Eyc and Ear’s failed to provide sufficient proof to defeat plaintiffs’ defective- 

ancsthesia claims. 
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Accordingly, i t  is 

ORDERED that Eye and Ear's motion for reargument is denied. 

This constitutes thc Decision and Order of the Court. 

Dated: New York, New York 
March7 L, 2007 

E N T E R  
/-7 

Hon. Eileen Bransten 
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