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Plaint iff, 

-against- Index No. 113878/06 
Motion Seq. No. 001 

NEW YORK ATHLETIC CLUB OF THE CITY OF 
NEW YORK, MSL PRODUCTIONS, LLC, STRUCTURE 
TONE (UK), INC., THE ENVIRONMENTAL CONTROL 
BOARD and TRAVELERS CASUALTY AND SURETY 
COMPANY OF AMERl CA, 

Plaintiff commenced this action for damages based on breach of contract and to 

foreclose on a mechanic’s lien. The dispute relates to a 2005 contract between plaintiff 

and defendant MSL Productions wherein plaintiff agreed to provide certain materials for 

a project at 180 Central Park South in Manhattan. Plaintiff now moves for a default 

judgment against MSL based on its failure to answer. MSL cross-moves to vacate its 

default in answering and to extend its time to answer based on excusable default and an 

alleged meritorious defense. Plaintiff replies that the showing by MSL is insufficient under 

the law to vacate the default in answering. 

In light of the “strong publicly of this State to dispose of cases on their merits,” this 

Court finds that defendant’s default in answering should be vacated and MSL should be 

allowed to file its answer and proceed on the merits. See, e.g., American Audio Service 

Bureau v. A T&T Gorp., 33 AD3d 473,476 (1 ’‘ Dep’t 2006), citing Dokrnecian v. ABNAMRO 

North Am., 304 AD2d 445 Dep’t 2003). The parties agree that the mechanic’s lien 
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claim is being settled as to some co-defendants, and that plaintiff and MSL were also 

discussing settlement. While it is true that M S L  failed to file an answer by the late 

November deadline set by plaintiff, that failure is attributable to law office failure, is brief 

in time, and has not prejudiced plaintiff. Also, the affidavit of merit by the Chief Economic 

Officer of MSL and the proposed answer are sufficient to support the cross-motion. 

Accordingly, it is hereby 

ORDERED that plaintiffs motion for a default judgment against MSL is denied; and 

it is further 

ORDERED that the cross-motion by defendant MSL Productions, LLC is granted 

to the extent of vacating its default in answering and extending through April 20, 2007 

MSL's time to serve and file its answer; and it is further 

ORDERED that all parties remaining in the action shall appear before the Court in 

Room 222 at 60 Centre Street on May 2, 2007 at 9:30 a.m. fully prepared to enter into an 

expedited discovery schedule. Plaintiff shall notify all affected parties. 

This constitutes the decision and order of this Court. 

Dated: March2 3 ,+ , 2007 

MAR 2 3  2007 
J.S.C. 

ALICE SCHLMNGER 
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