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Plai 11 ti ff, 

-against- 

DC~IVIINIC~ A. B A R B A R A ,  et d . ,  

Index No, 114634105 

DeGmsse, J.: 

Defenclant Atin L. Uetiere moves foi- a n  order dismissing the complaint pursuant to CPLK 32 I I 

(,a)( I ) ; ind (7), granling summaryjuc-lgincnt and awarding sarictions agaiiist plLiiiitil‘I-’. Llefciidants 

Doininit A. Barbara and Carol Harrow Bernsteiri (collectively “the Barbnra tinn”) cross-move li)r an 

order clisinissing the complnint pursuant to  CPLR 321 1 (a)( I )  a n d  (7) and granting stiiiiinary judgment, 

The Bnrbar-a firm reprcsented plailltifr in a iiiatrirnonial action wliicll was resolved by stipulation of 

selllcmerit executed by plaintiff on Deceniber 2 I ,  2000. The stipulation gave plaintifl‘antl her foriiier 

husband jo in t  custody of their son wlio was to reside principally with plaintiff. The stipulation provided 

for inaiiitcnance and support payments lo  plaintil‘f’in the sum c , F $ I ,  000 per week and child support also 

l o  plaintil’l‘ in thc b u i i i  ( ) [ $ I ,  000 per week. The child support was to continue un t i l  the occurrence of an 

“enimcilxition event” as defincd by the stipulation even irthe child were to reside away from plaintirf~s 

residence. The tcrins of  tlic stipulation \vt‘re incorporated hy rcl‘erence but not mci-gecl into a jiiclpent 

oftlivoi-ce dated February 20, 200 I .  

111 April 2002, plaintiff brought a writ of habeas corpus alleging that her former husband had 

iniproperly detained and kept thc child away from plaintiff. Plaintiff was represented by the Barbara 

fim unt i l  Detiere was substituted 11s Iicr counsel on November 14. 2002. On oraboiit February 3, 2003, 

plniiitif‘fcntered i n  iiii agreement iiiodifying the stipulation and the judgment of divorce. As of the date 
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of the tiiodification agreement plaintifrs son liad becii living with his father. The inoditkalion 

agreemelit was itself ainenclcd by instruiiient dated March I I .  2003. Thejuclginent of divorce was 

ameoli~lcd on Octobcol- 22. 2003. On or about October- 4, 2004, tlic Supreiiic Court, Na.csait County (Ross, 

.I ) granted tlie father’s niolion to iiiodify the amended juclgiiiciit so as to terminate the child support 

payiiieiits plaintiff was receiving. The court’s order was affirmed (Dcilh 11 Deitli, 27 AD3d 6 I3 [2006]). 

I n  rendering its decision, tlic Appellntc Divistoii cited the fact t l int  tlie ch i l d  liiicl not livccl \b i t t i  or sccii 

plaiiitit’l’ fo r  over a year as an unnnticipnted changt. i i i  circumstaiiccs wliicli iiccessitatetl a cliangc iii the 

child support award (id at 6 13-6 14) 

Plnintiffalleges in  the complaint that 

“Defendants and each oftlieiii failed lo  exercise reasonable care and sliill in performing 
legal services on behalf ofl‘laintiff. in that they failed to advise plaintiff as t o  the legal 
coiiseqiicnces of itlie child support] provisio1is of the said settlemiit agreements, and 
the possible impact on the contiiiued applicability of  certain provisions of the settleniciit 
ngrecments in tlie event of future changes i n  circutnstaiices.” 

Plaintiff fiirtlicr alleges that 

“tiad Plaintiff been advised that such changes or~ircuiiistance5 could result i n  such a 
clcterinirintion by Suprenie Coui-t, Nassau County, Plairitiff\voiiId not have agreed to the 
allocation of such payments as child support, and would have sotiglit to havc siicli 
payments made as part of rnainteiiance and equitable distribution.” 

As noted above, Deliere was not plaiiitirf s attorney when she entered into the Deceliibci- 2 I ,  2000 

stipilatioii. At paragraph 35 of Iier September 13. 2006 affidavit, plaintiff states: “Had I rcceivccl pi-oper 

advice fi-oi-n DETIERE, who liad a duty to give me such advice, pi-ior lo signing tlie Modificalion 

Agreement and the Aniendinent to Modification Agreement, I would not Iiavc signed those agreements.” 

1 his single sciitence reveals that plaintil’fs claiiii against Deticre lacks merit and is discredited by 

docuinentary evidence. Plaintiff had agreed to the child support provision 23 niontlis befool-e she retained 

Dctiere. The said provision was i n  force and unchanged by the modification agreement. Plainlift-s 

claiiii agi i is t  Detiere is completely withotit merit iii l a w  and cannot bc supported by a rensonablc 

arymei i t  for nn extension, iiiodification or reversal of existing law 
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Re fore c sec LI t i 11 2 the s t i  p 11 I at i o n o 1’ set t I e 111 en t p I a i n t i  ff co LI 11 t t: rs i g 11 c d ;I I et t e I- dated tlc c c iii be r 2 1 , 

7000 by which the Harbai-a f i r m  advised her that a settletilent of tlie matrimonial action wotrld have becn 

1110rc advantageous after the receipt of a statcment of net worth and cliscovcry regarclirig her forltler 

husbancl’s tinances. Plaintiff‘ackiioLvledged her attorneys’ advise that such discovery woulcl have plnccd 

her i n  a better negotiatiiig position arid possibly yielded a greater distributive award and greater 

maintenance. Plaintiffacknowledgcd that notwithstaiidinl: sild1 advice shc chose to proceed with tlie 

stipulation of settlment. Plnilitift’s ackno\vlet-lgmunts set forth in the lctter constitutc docuinentary 

evidcncr refuting hei- claiins that the Barbara firm’s advice was the prosil-nate cause of any damagc she 

s 11 s t n  i net1 , 

For tlic foregoing reasons, Dcticre‘s motion is granted to the estcnt that tho  complaint is dismissed iis 

agniiist her pursuant to CPIX 32 I I (a)( 1 )  ancl (7). Uetiere shall recover fiwii plaiiitit‘f costs in the I-brm 

o r  reiiiibursumenl for actual costs and reasonable attorneys’ fees reasonably incurred in her defense in 

this action (Uniform Rules for Trial Courts [22 NYCRR] (j 130- I .  I ) .  This matter is assigned to the 

Special Referce Clerk in the IAS Motion Support Office for assignment to n special refcrec to hear and 

clcteriiiiiie the arnnunl of costs recoverable by Detiere. As a condition of the  reference, Detiere shall t i l e  

a copy o f t h i s  order u’ith the Special Referee Clerk within 20 days after entry. The branch of thc iiiotion 

by which Deticre seeks summary judgment is denied. The papers before the court d o  not includc B copy 

of her answer as required by CPLR 32 I 2  ( b )  (WL) LJ. ,y. Riu‘rll 11 Broii’rl. 32. AD3d 12 1 Z [2UO6]). The 

Barbara firin’s cross motion is granted to the extent that ~ l i c  coiiiplnint is dismissed pursuant to CP1,R 

32 I 1 (a)( I ) ,  (a)(7) and 32 12. The branch of the cross motion by which the Barbara f i rm secks si~ii imary 

judynent 011 its counterclnim i s  denied. l ss i ie  lias apparently not been joined on the counterclaim (.wr 

CPLr-  32 I7 (a). Thc Clerk shall eriterjiidginent dismissiiig the complaint in its entirety. The Barbara 
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firni's coiiiiterclaiin is severed aiid coiitiiiucd.' A preliminary confcl-ewe regarding the couriterclailii 

sIia11 bc coi idLicted OII May 14, 2007 at 2 :OO p. 111. 

Datod: Murch 30. 2007 J .  S. c' 

e 

'Plaintiff has not moved for leave to amend the complaint. Therefore, her purported 
ainci~lcd complaint dated December 15, 2006 would be a nullity if it was 1101 served within thc 
periods prescribed by CPLK 3025 (a). 
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