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SUPREME COURT OF THE STATE OF NEW YORK ,' 

COUNTY OF NEW. YORK : I A S  PART 12 

DEVCON PARTNERS, LLC, 
X ------___--______---__l____l__________l 

Plaintiff, DECISION/ORDER 
Index No. 603595 /05  

- against - 

985 PARK REALTY, LLC, 

BARBARA R. KAPNICK, J.: 

-X 

This . lawsuit involves a claim for monetary and 

equitable relief arising out of a contract for development 

consulting services entered into on or about October 11, 2004. 

Plaintiff DevCon Partners, LLC ("DevCon") now moves, pursuant to 

CPLR § 3212, f o r  partial summary judgment (1) striking, barring or 

dismissing defendant 985 P a r k  Realty, LLC's ( " 9 5 5  Park") second, 

third and fifth defenses and first, second and third counterclaims 

on the ground that they may not be interposed in this 

action as a matter of law; (2) dismissing 985 Park's f o u r t h  

counterclaim for' fraud on the ground that it was improperly pled 

under CPLR $3016 (b); (3) granring partial summary judgment to 

DevCon in the amounts unpaid under the Agreement between the 

parties of $65,538.01, plus the termination fee  described in the 

Agreement in the amount of $100,00.0; (4) directing 985 Park to 

amend its Operating Agreement to make DevCon a Member and granting 

DevCon a 5% interest in the cash flow distribution of 985 P a r k ,  as , 

. . . . . . 
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I motion. 

BACKGROUND . 

DevCon is a development and 'construction consultant that 

provides management and owner's representation services to clients, 

such as advising them on retaining the various professionals and 

companies necessary t o  develop and c o n s t r u c t  a building project. 

Since forming 'the company in November of 2003, Charles F i n o  

("Fino") and Robert Quaco ("Quaco") have been co-members of DevCon, 

and  together. they have  more than 50 years of experience in the real 

estate industry. In addition to principals Fino and Quaco, DevCon 

has five employees that work primarily on project management and 

the financial analysis of projects. 

Quaco stated in his affidavit t h a t  prior to forming DevCon, he 

was a partner dnd Executive Vice President of The Athena Group, 

LLC, a New York-based development and investment company. For the 

past three y e a r s ,  Quaco has also been an adjunct professor at 

Columbia University in the graduate School of Architecture Planning 

and Preservation, where he lectures as part of a required graduate 

c o u r s e  in real estate development. Quaco also stated that Fino has 

been in the real estate development and  construction business since 

the mid-l960's, and has held the position of Executive V i c e  
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President and Chief Operating Officer of a subsidiary of Fisher 

Brothers. 

In late J u l y  of 2004, 985 Park's principals contacted DevCon 

,with regard to developing a building located a t  985 Park Avenue. 

After meeting with 985 Park's principals several times, the 

parties entered into an Agreement on October 11, 2004 which 

provided that DcvCon was to provide development consulting services 

Lo 985 P a r k  in connection with developing the premises. 

According to the Agreement, DevCon was to be compensated in a 

combination of monthly c a s h  payments, a membership stake in the 

Owner Limited T,iability Company and an e q u i t y  share in the 

project's c a s h  distribution. In order to avoid financially over- 

burdening 985 Park during the early s t a g e s  of the project, DevCon 

was to be compensated at the f l a t  rate of $15,000 per month for its 

services d u r i n g  the first phase of the p r o j e c t ,  or "Pse- 

C o n s t r u c t i o n "  phase, which was anticipated to take six to eight 

months to compl-ete,  
. .  

Once the Pre-Construction phase of the p r o j e c t  was completed 

and financing for the project was procured, t h e  second phase of  the 

project, or "Construction and Development" phase, would begin, and 

accordingly, DevCon's payments would significantly increase. 
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During this phase, DevCon was to receive a "Development Fee," which 

was based upon a percentage of the "aggregate hard and soft costs'' 

of the construction, subject to adjustment from time to time based 

on the budget. The development fee was to be paid t o  DevCon by 985 

Park on a monthly basis, in equal installments over the anticipated 

duration of the construction project. 'Invoices for DevCon's 

services were to be submitted to 985 Park monthly. In addition to 

these services, DevCon was also to be compensated by 985 Park for 

any reimbursable expenses incurred for the benefit of the project. 

Section 7. S o€ the Agre.ement ("Amendment to Owner's Operating 

Agreement") provided that 985 Park and DevCon "will endeavor to 

modify the Operating Agreement to admit the Development Consultant. 

as a Member." To this effect, DevCon was to receive an "Incentive 

Promote," wherein DevCon would share in the profit y ie lded  by the 

project. This "Incentive Promote: would equal 5% of the cash for 

distributions from the project, at market rates, after 985 Park 

received a return of its invested c a p i t a l .  

The termination provision in the Agreement (Art, 4.1) provided 

as follows: 

. "Owner may terminate this Agreement if Development 
Consultant defaults on its obligations set forth in this 
Agreement. In such case, Owner shall deliver to 
Development Consultant at its principal place of business 
a written Not.ice of Default specifically identifying the 
default . Development Consultant will have thirty (30) 

, 
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d a y s  to remedy such default to Owner's reasonable 
satisfaction (the 'Cu re  Period'). In the event that 
Development Consultant fails to cure such default within 
the Cure P e r i o d ,  t h i s  Agreement shall immediately 
terminate and Owner will pay to Development' Consultant a 
termination fee of $50,000; in exchange for which 
Development Consultant shall provide Owner with a final 
general release of all claims with regard to this 
Agreement - In . the event that Owner terminates 
Development Consultant without cause, Owner will pay to 
Development Consultant a termination fee of $100,000. 
The Devel opment Consultant shall. be compensated for 
services performed p r i o r  to termination, together with 
Reirnbursab1.e Expenses then due or accruing to t h a t  
point. " 

Quaco states in his Affidavit that immediately after plaintiff 

was retained by 985 Park, DevCon sent out requests f o r  proposals . 

from eight architectural firms, and, along with 985 Park, conducted 

interviews of the architects. DevCon also attended weekly meetings 

with 985 Park and various architects, engineers, contractors and 

other personnel who were to be involved in-the development of the 

p r o  j ect . 

During May a n d  June of 2005, DevCon updated .budgets and 

assisted 985 Park in procuring financing for the project, such as 

preparing the loan request and reviewing the loan documents. Quaco 

also noted that from mid-October 2004 to June 2005; DevCon billed 

985 Park monthly in the amount of $15,000 for its pre-construction 

services, p l u s  reimbursable expenses, and,  f o r  those eight and a 

h a l f  months, 985 Park p a i d  DevCon, as set forth in the Agreement. 

. I  

, 
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Quaco also states that 985 Park was approved for a 

construction loan, which closed on or about June 28, 2005. Quaco 

asserts tF1a.t the Pre-Construction phase of the project was 

completed by June of 2005, and that July and August of 2005 were 

the first two rnonths of the Construction a n d  Development phase.of 

the project. 'l'hus, for the mQnths 'of July and August of 2005, 

DevCon sent invoices to 985 Park, numbers 1094 and 1100, for the 

amounts due as a development fee of $65,538.01. 985 Park never 

paid these invoices. 

Quaco asserts that in July'of 2005, 985 Park began to attempt 

to renegot-iate t h c  terms of the Agreement, first by reducing and 

capping the overall devcloprnent fee, and then by proposing that 

DevCon reduce the scope of its services and its fee by f i f t y  

percent. DevCon refused to cut its fee so drastically. 

In contrast, Michael Miller, a member of 985 Park, asserts in 

h i s  Affidavit t:.hat t h e  project was still in the Pre-Construction 

phase during July and August of 2005, and,  in fact, the p r o j e c t  was 

in t h e  process of being demolished during these months. Miller 

notes that it was because of DevCon's mismanagement during the 

demolition that DevCon was terminated. 
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Finally, 985 Park terminated DevCon via a letter from its 

attorneys dated August, 31, 2005 (termination letter) . The 

termination letter stated, in pertinent part, as f d l l o w s :  

It is my understanding that DevCon Partners, LLC 
('DevCon') and 985 have experienced numerous problems and 
issues relating to DcvCon's performance of its contract 
with 985, dated October 11, 2004, including but not 
limited to, DevCon's failure to comply wi.th the scope of 
the work contained in the contract, DevCon's failure to 
create the required website for 985, DevCon's numerous 
acts of mismanagement, DevCon's failure to coordinate 
with Lhe architect, DevCon's failure to supply complete 
drawings and to obtain proper permits from the City of 
New Y c c k  and DevCon's failure to properly coordinate the 
demolition work at the project site * .  . . Accordingly, 985 
wi-shes to invoke the termination clause contained in the 
parties contract (Article 4). 

Therefore, effective immediately, 985 is declaring DevCon in 
defau1.t and DevCon is instructed to immediately stop a l l  work 
under the contract and to immediately quit the project. Our 
client has deposited $100,000 (the termination Tee agreed upon 
in t h e  parties contract) into our escrow account, which we 
will forward to you upon receipt of a signed General Release 
. . . . A l o n g  with the $100,000 check, we will also forward to 
you a signed General Release from 985, agreeing to not take 
dny actions against DevCon regarding the project. 

DevCorl maintains that at the time of the termination letter, 

it had performed a l l  services called for under the Agreement for 

more than ten months. DevCon notes t h a t  985 Park continues to use 

the same financing, architects, and contractors procured with 

DevCon's assist-ance for work on the project. 

The Compl-aint sets forth a cause of action for breach of 

contract f o r  defendant's f a i l u r e  to make timely periodic payments 
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of  $ 6 5 , 5 3 8 . 0 1 ,  [ f i r s t  c a u s e  o f  a c t i o n ] ;  b r e a c h  o f  c o n t r a c t  for 

d e f e n d a n t ’ s  failure t o  amend t h e  O p e r a t i n g  Agreement t o  make  

p l a i n t i f f  a Member o f  d e f e n d a n t  985 P a r k  and  g r a n t i n g  p l a i n t i f f  a 

5% i n t e r e s t  i n  t h e  cash  f l o w  d i s t r i b u t i o n  of 985 P a r k  [ s e c o n d  c a u s e  

o f  a c t i o n ] ;  a n  a c c o u n t  s t a t e d  f o r  t h e  $65 ,538 . .01  [ t h i r d  c a u s e  of 

a c t i o n ] ;  f o r  “Breach  of  I m p l i e d  Covenanc and  Good F a i t h  and  F a i r  

D e a l i n g ”  [ f o u r t h  c a u s e - o f  a c t i o n ]  ; ,and f o r e c l o s u r e  o f  a m e c h a n i c ’ s  

l i e n  upon defendant’s p r o p e r t y  a t  i 8 5  Park  Avenue in t h e  amount of 

$ 6 5 , 5 3 8 . 0 1  [fifth c a u s e  of a c t i o n ] .  

Defendan t  in i t s  Answer a s s e r E s  that the p l a i n t i f f  h a s  f a i l e d  

t o  s y a t c  a cause of  a c t i o n  [ f i r s t  d e f e n s e ] ;  t h e  p l a i n t i f f  has  

violated one  o r  more p r o v i s i o n s  of  i t s  c o n t r a c t  w i t h  d e f e n d a n t  and ,  

t h e r e f o r e ,  i s  riot e n t i t l e d  t o  any  a d d i t i o n a l  c o m p e n s a t i o n  [ s e c o n d  

d e f e n s e ] ;  p l a i n t i f f  h a s  been  p a i d  i n  f u l l  € o r  a l l  work per fo rmed  

u n d e r  t h e  c o n t r a c t  [ t h i r d  d e f e n s e ]  ; p l a i n t i f f  h a s  n o t  p r o p e r l y  pled 

a n  a c c o u n t  s t a t e d  c a u s e  of  a c t i o n  [ f o u r t h  defense]  ; p l a i n t i f f ’ s  

c l a i m  i s  b a r r e d  by  t h e  d o c t r i n e  of  u n c l e a n  h a n d s ,  l a c h e s  a n d / o r  

w a i v e r  [ f i f t h  defense] ; and p l a i n t i f f ’ s  m e c h a n i c ’ s  l i e n  h a s  been  

w i l l € u l l y  c x a g g e r a t e d  and ,  t h e r e f o r e ,  t h e  l i e n  must  b e  d i s c h a r g e d  

o f  record  [ s i x t h  d e f e n s e ] .  

DeEendant also a l l e g e s  t h a t -  p l a i n t i f f  b r e a c h e d  t h e  c o n t r a c t  by 

f a i l i n g  t o  p r o v i d e  c e r t a i n  s e r v i c e s  a s  r e q u i r e d  u n d e r  t h e  c o n t r a c t  

which h a s  darnaged t , he  d e f e n d a n t  i n  the amount of  $ 3 , 0 0 0 , 0 0 0  
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[ s e v e n t h  d e f e n s e ,  f i r s t  s e t o f f  and  f i r s t  c o u n t e r c l a i m ] ;  and 

p l a i n t i f f  a c t ed  n e g l i g e n t l y  by i n c o r r e c t l y  f i g u r i n g  t h e  

c o n s t r u c t i o n  c o s t s ,  f a i l i n g  t o  p r o p e r l y  c o o r d i n a t e  t h e  project 

s c h e d u l e  w i t h  " t h e  v a r i o u s  t r a d e s " ,  mismanaging t h e  p r o j e c t ,  

f a i l i n g  Is0 c o m p l e t e  d r a w i n g s  and  f a i l i n g  t.o c r ea t e  a n d  m a i n t a i n  a 

. p r o p e r  b u d q e t ,  c a u s i n g  t h e m  t o  be damaged i n  a n  amount n o t  l e s s  

,. t h a n  $ 3 , 0 0 0 , 0 0 0  [ e i g h t h  d e f e n s e ,  s econd  s e t o f f  and  s e c o n d  

.' c o u n t e r c l a i m ]  . F u r t h e r ,  d e f e n d a n t  c l a i m s  that p l a i n t i f f ' s  

m i s c a l c u l a t i o n  o f  t h e  a c t u a l  c o n s t r u c t i o n  c o s t s  a n d  o t h e r  a c t s  oil 

, n e g l i g e n c e  c o n s t i t u t e  a n  a c t  of m a l p r a c t i c e  and  h a s  c a u s e d  t h e  

. d e f e n d a n t  t o  s u f f e r  damages of  a t  l e a s t  $ 3 , 0 0 0 , 0 0 0  [ n i n t h  d e f e n s e ,  

t h i r d  setoff and  t h i r d  c o u n t e r c l a i m ]  ; t h a t  p l a i n t i f f  h e l d  i t s e l f  

- o u t  t.o d e f e n d a n t  a s  a n  e x p e r t  i n  i t s  f i e l d ,  d e f e n d a n t  r e l i e d  on 

t h i s  r e p r e s e n t a t i o n  and  as a r e s u l t  of p l a i n t i f f ' s  fraud, d e f e n d a n t  

has been  damaged m o n e t a r i l y  i n  a n  amount of  a t  l e a s t  $ 3 , 0 0 0 , 0 0 0  

[ t e n t h  d e f e n s e ,  t h i r d  s e t o f f  and  f o u r t h  c o u n t e r c l a i m ] .  

DISCUSSION . .  

DevCoi-1 a r g u e s  t h a t  9 8 5  Park's d e f e n s e s  and  c o u n t e r c l a i m s  must 

b e  s t r i c k e n  a s  a m a t t e r  o f  law s i n c e  when one p a r t y  t e r m i n a t e s  t h e  

o t h e r  w i th ,ou t  c a u s e  p u r s u a n t  t o  t h e i r  ag reemen t  f p r  s e r v i c e s ,  i t  

may n o t  l a t l z r  impose c o u n t e r c l a i m s  a l l e g i n g  n e g l i g e n c e  o r  b r e a c h  of 

c o n t r a c t  a r i s i n g  u n d e r  t h e  ag reemen t  t o  o f f s e t  e x c e p t  

i n  t h e  c a s e  01 f r a u d  o r  m i s t a k e .  See, Tishman C o n s t r .  Corp .  d C i t v  

i t s  c l a i m s ,  
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of N e w  York, 228 A.D.2d 2 9 2  (1st Dept 1 9 9 6 ) ;  Nasuf C o n s t r .  Corp. v 

S t a t e  of N e w  Y o r k , ,  1 8 5  A.D.2d 305 (2nd  Dept 1 9 9 2 ) ;  Fru in-Colnon 

Corp .  v N j a q a r a  F r , o n t i e r  T r a n s p .  A u t h . ,  1 8 0  A.D.2d 2 2 2  ( 4 t h  Dept 

1 9 9 2 ) .  

Here, a l t h o u g h  i t  i s  t rue  t h a t  985  P a r k ‘ s  1:errninati.on l e t t e r  

of  Auyust  31, 2 0 0 5  se t s  f o r t h  v a r i o u s  a l l e g e d  problems and i s s u e s  

r e l a t i n g  t o  DevCon’s performance, and even  d e c l a r e s  DevCon “ i n  

d e f a u l t ” ,  when c o n s i d e r e d  i n  i t s  e n t i r e t y ,  it i s  clear t h a t  9 8 5  

P a r k  terminated DevCon f o r  conven ience  (i. e .  , w i t h o u t  c a u s e )  . 

Fi.rst of  a l l ,  i n  i t s  t e r m i n a t i o n  l c t t . e r ,  985  P a r k  s t a t e d  t h a t  

ill. was i n v o k i n g  t h e  t e r m i n a t i o n  c l a u s e  c o n t a i n e d  i n  t h e  p a r t i e s ’  

c o n t r a c t  and  i n s t r u c t e d  DevCon t o  “ i m m e d i a t e l y  s t o p  a l l  work unde r  

t h e  cont-ract .  and t o  irrunedjately q u i c  t h e  p r o j e c t . ”  A s  s u c h ,  DevCun 

was n o t  p e r m i t t e d  t h e  o p p o r t u n i t y  t o  ‘remedy o r  c u r e  t h e  alleged 

default w i t h i n  t h e  30-day “ c u r e  period”, a s  r e q u i r e d  by the 

Agreement i n  t -he e v e n t  of  a t e r m i n a . t i o n  for c a u s e .  1 

I n  a d d i t i o n ,  t h e  t e r m i n a t i o n  letter i n d i c a t e s  t h a t  985  P a r k  

d e p o s i t e d  “ t h e  t e r m i n a t i o n  f e e  a g r e e d  upon i n  t h e  p a r t i e s  c o n t r a c t ”  

i n  t h e  amount of  $ 1 0 0 , 0 0 0  i n  a’n escruw a c c o u n t ,  ‘which  was t o  be 

. f o r w a r d e d  t o  DevCon upon the rece ip t  of a signed g e n e r a l  release. 

Moreover ,  no N o t i c e  of Defau1.t was delivered b y  985 I 

P a r k  t o  DevCon, a s  r e q u i r e d  unde r  t h e  Agreement t o  s t a r t  t h e  
r u n n i n g  o f  the.’  “cure  p e r i o d ” .  
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A c c o r d i n g  t o  t h e  Agreement ,  t h e  amount of $100 ,000  was t o  be p a i d  

i n  t he  e v e n t  t h a t  t h e  Agreement was t e r m i n a t e d  w i t h o u t  c a u s e ,  a s  

opposed  t o  $ 5 0 , 0 0 0  which w o u l d  be p a i d  i n  t h e  e v e n t  DevCon f a i l e d  

to c u r e  t h e  all.ec3ed d e f a u l t  w i t h i n  t h e  30-day c u r e  p e r i o d .  

F u r . t h e r ,  985  P a r k ’ s  a s s e r t i o n  t h a t  t h e  g e n e r a l  r e l e a s e  

lahguage i n  t h e  t e r m i n a t i o n  l e t t e r  i s  evidence t h a t  t h e  Agreement 

wa.s t e r m i n a t e d  f o r  cause  i s  w i t h o u t  m e r i t .  T o  t h i s  e f f e c t ,  985  

Pa rk  n o t e s  t h a t  t h e  I m g u a g e  i n  t h e  t e r m i n a t i o n  J .c t tcr  i n d i c a t e s  

t h a t  t h e  t e r m i n a t i o n  f e e  of  $ 1 0 0 , 0 0 0  was t o  be forwarded t o  DevCon 

upon recer i .pt  o f  a s i g n e d  g e n e r a l  r e l e a s e  f rom DevCon a g r e e i n g  n o t  

t o  t a k e  any  a c t i o n  a g a i n s t  985  P a r k  r e g a r d i n g  the project, a s  

r e q u i r e d  b y  t-he Agreement i n  t h e  e v e n t  of  a t e r m i n a t i o n  f o r  cause. 

A l t h o u g h  985  P a r k  now asserts t h a t  t h e  $100,000 amount 

r e f e r r e d  to i n  t h e  t e r m i n a t i o n  l e t t e r  was m e r e l y  a n  offer of  

s e t t l e m e n t ,  t h e  language i n  t h e  t e r m i n a t i o n  l e t t e r  refers  t o  t h e  

$ 1 0 0 , 0 0 0  amount a s  “ the t e r m i n a t i o n  f e e  a g r e e d  upon i n  t h e  p a r t i e s  

[ s i c ]  c o n t r a c t , ”  c l e a r l y  i n d i c a t i n g  , t h a t  t h e  $ 1 0 0 , 0 0 0  amount was 

i n t e n d e d .  as a t e r m i n a t i o n  f ee  and  not a s  a s e t t l e m e n t  o f f e r .  I t  i s  

well s e t t l e d  t h a t  “when p a r t i e s  set down t h e i r  ag reemen t  i n  a 

c lear ,  complete document ,  t h e i r  w r i t i n g  s h o u l d  as  a rule be 

e n f o r c e d  according t o  i t s  t e r m s ”  ( W . W . W .  Assoc., I n c .  v 

G i a n c o n t i e r l ,  7 7  N.Y.2d 1 5 7 ,  1 6 2  -[1.990]; see also, Vermont Teddv 

Bea r  C o .  v 538 Madison H e a l t v  C o . ,  1 N.Y.3d 4’70, 475 [2004],). 

Thus ,  h a v i n g  c h o s e n  t u  t e r m i n a t e  f o r  c o n v e n i e n c e ,  985’ Pa rk  i s  now 
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p r e c l u d e d  from s e e k i n g  t o  r e c o v e r  a n y  damages a r i s i n g  o u t  of  

DevCon's p e r f o r m a n c e  under t h e  Agreement ,  except u n d e r  i t s  c l a i m  of  

fraud. 

I n  a n  a c v i o n  t o  r e c o v e r  damages f o r  f r a u d ,  t h e  p l a i n t i f f  
m u s t  p rove  a m i s r e p r e s e n t a t i o n  o r  a m a t e r i a l .  o m i s s i o n  of 
f a c t  which was f a l s e  and  known t o  be f a l s e  by  d e f e n d a n t ,  
made f o r  t h e  p u r p o s e  o f  i n d u c i n g  tche o t h e r , p a r t y  t o  r e l y  
upon i . t ,  j u s t i f i a b l e  r e l i a n c e  of  t h e , o t h e r  p a r t y  on t h e  
n i i s  r e p r e s e n t  a t  i o n  o r  m a t e r i a l  o m l s s i o n  I and  i n j u r y  . 

Lama H o l t j i r l q  C o .  v S m i t h  Barney I n c . ,  8 8  N.Y.2d 413 ,  421 ( 1 9 9 6 ) ;  

see  a l s o ,  Swersky v Drever and  Traub, 2 1 9  A.D.2d 3 2 1 ,  3 2 6  Dept 

1 9 9 6 )  app. wdn. 8 9  N.Y.2d 9 8 3  (1997). 

k ' u r t h e r ,  where a c a u s e  o f  a c t i o n  o s  d e f e n s e  i s  b a s e d  upon 

m i s r c p r e s e r l t a t i o n  o r  f r a u d ,  t h e  c i r c u m s t a n c e s  c o n s t i t u t i n g  t h e  

wrong m u s t  be s t a t e d  w i t h  p a r t s c u l a r i t y  (CPLR 3016[b]); see Brown 

v Wolf Ci-oilp I n t e q r a t e d  Communlcat ions,  L t d . ,  2 3  A.D.3d 2 3 9  (13t 

Dept 2005); G i a n t  Group, L t d .  v A r t h u r  Anderson ,  LLP, 2 A.D.3d 1 8 9 ,  

1 9 0  (1"' Dept 2 0 0 3 ) .  

Here, 985 P a r k ' s  f o u r t h  c o u n t e r c l a i m  for f r a u d  m e r e l y  a l l e g e s  

t h a t  " [ p j l a i n t i f f  h e l d  i t s e l f  o u t  to Defendant  as  a company e x p e r t ,  

p r o f j - c i c n t  i n  t h e  a r e a s  of c o n s t r u c t i o n  f i n a n c i n g ,  project 

development . ,  and  c o n s t r u c t i o n ' '  and  t -ha t  a s  a r e s u l t  o f  p l a i n t i f f ' s  

fraud i n  so doi-ng, 985 Park  was damaged i n  a n  u n d e t e r m i n e d  amount 

of n o t  less t h a n  $3 ,000 ,000  .. 
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T h i s  a l l e g a t i o n  i s  n o t  s u f f i c i e n t  p u r s u a n t  t o  CPLK 5 3016(b). 

Thus ,  i t  i s  d i s m i s s e d  w i t h  l eave  t o  r e p l e a d  w i t h  more p a r t i c u l a , r i t y  

wi th i . n  30 clays of e n t r y  of  t h i s  O r d e r .  

DevCon a1.so a s s e r t s  t h a t  i t  i s  e n t i t l e d  t o  p a r t i a l  summary 

judgment  d i r e c t i n g  985  P a r k  t o  pay  t h e  amount: o f  $63,538.01 f o r  

u n p a i d  i n v o i c e s  f o r  work per formed i n  J u l y  and  Augus t  of 2 0 0 5 ,  

p l u s  t h e  t c r m i n a t i o n  f e e  of  $ 1 0 0 , 0 0 0 ,  a s  s e t  f o r t h  i n  t h e  A g r e e m e n t  

arid p r o m i s e d  t o  DevCon i n  t h e  t e r m i n a t i o n  l e t t e r .  

However, DevCori h a s  n o t  s e t  fort:h s u f f i c i e n t  e v i d e n c e  t o  

demonst i ra te  t h a t  t h e r e  a r e  r i o  t r i a b l e  i s s u e s  of f a c t  r e g a r d i n g  

w h e t h e r  i t  i s  e n t i t l e d  t o  t h e  amount of  $ 6 5 , 5 3 8 . 0 1  f o r  t h e  u n p a i d  

i n v o i c e s  a\.: i s s u e .  I n  t h e  f i r s t  i n s t a n c e ,  p l a i n t i f f  h a s  ' f a i l e d  t o  

p r o v i d e  c o p i e s  of t h e  i n v o i c c s  which were a l l e g e d l y  n o t  p a i d .  

Moreover ,  nevcon h a s  f a i l e d  t o  p u t  f o r t h  e v i d e n c e  t h a t  t h e  project 

was no 1(.lrigcr i n  t h e  P rc -Cons t ruc thon  phase ,  n o r  h a s  i t  

d e m o n s t r a t e d  how it  c a l c u l a t e d  t h e  arnou.nt t h a t  i t  was t o  be p a i d  

f o r  J u l y  and August  of 2 0 0 5 .  T h u s ,  DevCon i s  n o t  e n t i t l e d  t o  

p a r t ; i a l  summary judgment  on t h i s  i s s u e .  

Reqardir iy  DevCon's r e q u e s t  t h a t  9 8 5  Park pay it t h e  $ 1 0 0 , 0 0 0  

t e r m i n a t i o n  f ee  a t  i ssue,  i t  s h o u l d  be n o t e d  t h a t :  DevCon d i d  not. 

r e q u e s t  t h i s  r e l i e f  i n  i.ts c o m p l a i n t .  DevCon rnay, however ,  if i t  

deerns a p p r o p r i a t e ,  s e e k  l c a v e  t o  amend i t s  c o m p l a i n l  t o  , S e c k  t h i s  
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r e l i e f  by  making a proper m o t i o n  t o  t h i s  c o u r t  pursuanL t o  CPLH § 

3025 (b). 

F i n a l l y ,  DevCon a s se r t s  that .it i s  e n t i t l e d  t o  p a r t i a l  summary 

judgment  f c ' r  s p e c i f i c  p e r f o r m a n c e ,  d i r e c t i n g  9 8 5  P a r k  t o  -amend i t s  

O p e r a t i n g  Ayrecmcnt t o  m a k e  DevCon a m e m b e r ,  and  g r a n t i n g  DevCorl a 

55; i n t e r e s l :  i n  t h e '  c a s h  €low - d i s t r i b u t i o n  .o f  9.85 P a r k ,  a s  s e t  f o r t h  

i n  t h c  c q u i t . y  p r o v i s i o n  of t h e  Agreement.  

Howevc:r,  the tcrrninat. ior1 p r o v i s i o n  i n  t h e  Agreement p r o v i d e s  

t h a t ,  in t h e  event of  t e r m i n a t i o n ,  DevCon would only be e n t i t l e d  t o  

a t e r m i n a t i o n  f ee  of  e i t h e r  $ 5 0 , 0 0 0  o r  $ 1 0 0 , 0 0 0 ,  dependi -ng  on 

whe the r  t h e  Agreement was t e r m i n a t e d  with or w:ithout  cause,  i n  

a d d i t i o n  t o  compensa t ion  f o r  s e r v i c e s  pe r fo rmed  p r i o r  t o  

t e r m i n a t i o n ,  t o g e t h e r  w i t h  any  r e i m b u r s a b l e  e x p e n s e s  t h e n  d u e  o r  

a c c r u i r l g  t o  k h a t  poinl:. S i n c e  t h i s  C o u r t  ha's a l r e a d y  d e t e r m i n e d  

t h a t  t h e  Agreement was t - e r m i n a t e d  wi . thout  c a u s e .  DevCon i s  riot 

e n t i t l e d  t o  t h e  s p e c i f i c  perTormancc remedy s e t  f o r t h  i n  t h e  e q u i t y  

p r o v i s i o r l  o f  t h e  Agreernerlt. Thus ,  DcvCon i s  not e n t i t l e d  t o  

p a r t i a l  summary judgment on t h i s  i s s u e .  
2 

2 I t  should be n o t e d  t h t l t  b e c a u s e  t .he e q u i t y  p r o v i s i o n  
was not t r i y q e r e d ,  t h e  c o u r t  need n o t  address t h e  o t h e r  issues 
r a i s e d  a s  t o  i t s  e n f o r c e a b i l i t y ,  s u c h  a s  vagueness  or t h e  
a p p r o p r i a t e n e s s  o f  s p e c i f i c  pe r fo rmance  a s  a rernedy p u r s u a n t  t o  
t h i s  p r o v i s i o n .  
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That portion of plaintiff's motion seeking cos t s  arid fees is 
"I  -1 9 

also denied, in the discretion of this Court. 

The remainder of the action is severed and continued. 

Counsel f,or both p d r t i e s  are directed to dppear for a 

preliminary conference in IA Part 12, 60 Centre S t r e e t ,  Room 341 on 

May 16, 2007, at 9:30 a.m. 

This constitutes the decision arid order of this Court. 

Date: M a r c h  a 2 0 0 7  
- 

J. S . C-. 
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