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~l ' ( .~ ross  Motion and  supporting papers 

&--- ) it is, 

ORDER-ED that this application by plaintiff for a preliminary injunction enjoining and restraining 
the defendant, its agents, servants and employees, from terminating plaintiffs leasehold interest or lease and 
enjoining and re:straining defendant from commencing any summary proceeding to terminate or cancel the 
lease on the premises known as 1741 Montauk Highway, Bellport, New York 11735, during the pendency 
of. ;his acti.in, based upon the notice of default served upon plaintiff on November 15, :2006, is granted to 
the extent hat plaintiff is directed to (1) pay defendant the regular monthly base rent for the months of 
September 2006, October 2006 and November 2006 within 15 days of the date of service of a copy of this 
Order with Notice of Entry upon plaintiff, which payments are exclusive of the disputed rental amounts 
ctiarged by defendant for the aforementioned calendar months; (2) continue paying the regular monthly base 
rei: t to defendant as it becomes due and owing, on the first day of each month; and (3) file an undertaking 
pursuant tc CPLR 63 12 in the amount of $150,000.00 within 45 days of the date of service of a copy of this 
Order with Notice of Entry upon plaintiff, in the form of a bond from a surety licensed to do business in the 
Stz.te of NCW York; and it is further 

; Notice of Motion'Order to Show Cause and supporting papers 1 - 3 ; Notice 
; Answering Affidavits and supporting papers 5-9 

ORDERED that in the event it is determined that plaintiffwas not entitled to the injunction granted 
herein, theii plaintiff shall pay to defendant all damages and costs it sustained by reason of this injunction; 
and i t  is lil -ther 

ORDERED that all aforementioned payments ofrent shall be without prejudice to the rights of either 
pai ty; and t is further 
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ORDERED that, upon obtaining the bond as indicated above, plaintiff is directed to serve a true copy 
of sanie upon the Court and the defendant; and it is further 

ORDERED that in the event plaintiff fails to pay any of the regular monthly base rent to defendant 
for the months of September 2006, October 2006 and November 2006, as indicated above, then and in that 
event. upon receipt by the Court of an affidavit from defendant’s principal indicating plaintiff‘s 
no1 Icompliaiice, the preliminary injunction is vacated without further Order of the Court; and it is further 

OR,DERED that in the event plaintiff fails to obtain an undertaking in the amount of $150,000.00, 
as indicated above, then and in that event, upon receipt by the Court of an affidavit from defendant’s 
principal indicating plaintiffs noncompliance, the preliminary injunction is vacated without further Order 
of the Court: and it is further 

ORDERED that in the event plaintiff fails to make payments of the regular monthly base rent, as 
indicated al)o\.e, then and in that event, upon receipt by the Court of an affidavit from defendant’s principal 
indicating plainti ff‘s noncompliance, the preliminary injunction is vacated without further Order of the 
Coiirt; and it is further 

ORDERED that the Temporary Restraining Order granted on November 20,2006 is hereby vacated; 
 an^ i t  is filither 

ORDERED that counsel for plaintiff shall serve a copy of this Order with Notice of Entry upon 
COL nsel for defendant, within twenty (20) days of the date herein pursuant to CPLR 2103(b)(l), (2) or (3) 
an< thereafter file the affidavit of service with the Clerk of the Court; and it is further 

ORDERED that a Preliminary Conference is scheduled for April 10,2007, at 9:30 a.m., in the DCM 
Pait located at 1 Court Street, Riverhead, New York. 

Plaintiff was served by defendant with a five day notice to cure for non-payment of rent and for 
suk stantial additional rents under the provisions of a long term lease. Plaintiff disputes the fact that the 
adclitional -ents defendant contends were incurred as the result of remedial and e m e r p r y  reFairs, are 
additional -ental charges. In conjunction with the commencement of this action seeking a declaratory 
judginent and pemianent injunctive relief, by Order to Show Cause (Baisley, J.), plaintiff was granted a 
tcniporary restraining order. h support of the Order to Show Cause, plaintiff submits her affidavit. 
De fendant 3pposes the motion and submits the affidavits of its principal, employees and non-party, which 
address thc question of the remedial repairs and the facts and circumstances surrounding same. These 
affidavits co not rise to the level of refuting plaintiffs principal’s sworn statement that plaintiff is ready, 
willing and able to cure, by any means short of vacating her valuable leasehold, the repairs (see ERSEnter., 
LLC, 286 AD2d 206, 729 NYS2d 23 [ lSt Dept 20011). 

I n  addition to seeking a permanent injunction, plaintiff also seeks during the pendency of this action 
a L ellowstone irguiiction (see First Natl. Stores v Yellowstone Shopping Ctr., 21 NY2d 630,290 NYS2d 
72 [ 1968]), to enjoin defendant from terminating her lease and tolling the time period for her to cure, as 
well as, to enjoin defendant from serving a notice oftermiiiation and/or commencing a summary proceeding 
01 m y  eviction proceeding to remove her from the premises known as 1741 Montauk Highway, Bellport, 
New York 1 1  7 3 .  Plaintiff operates a gasoline service station and convenience store located on said 
premises and has received from defendant a five day notice to cure based upon a disagreement between the 
paities reg:uding the amount of rent owed by plaintiff. Plaintiffs motion is timely (see TSI West 14, Inc. 
v Samson lIssoc., LLC, 8 AD3d 5 1, 778 NYS2d 29 [ lSt Dept 20041; Herzfeld & Stern v Ironwood Realty 
Corp., 102 AD2d 737, 477 NYS2d 7 [lst  Dept 19841). 

“TI e purpose of a Yellowstone injunction is to maintain the status quo so that a commercial tenant 
may protect its valuable property interest in the lease while challenging the landlord’s assessment of its 
rig 1ts” (225 East 36‘” St. Garage Corp., v 221 East 36‘” Owners Corp., 21 1 AD2d 420, 621 NYS2d 302 
11 ” Dept 1 1951 lcitntions omitted; see also Top-All Varieties, Inc. v R& J Dev. Co., 15 1 AD2d 470, 542 
NF‘S2d 250 [ 2d Dept 19891). The basic premise underlying the granting of a Yellowstone injunction is that 
it gives a tc nant, who has received a notice to cure, time to try and resolve the matter despite the fact there 
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may have been a substantial breach of an obligation under the lease (see Finley v Park Ten ASSOCS., 83 
AD2d 537. 441 'VYS2d 475 [lst  Dept 19811). 

Unlike a general preliminary injunction, a Yellowstone injunction does not require a showing that 
the plaintiff will likely succeed on the merits of its claim (see Post v 120 East End Ave. Corp., 62 NY 2d 
19,475 N17S 82 1 [ 19841). A party seeking to obtain a Yellowstone injunction must only demonstrate that 
the followi ig conditions are present: (1) there is a commercial lease in effect; (2) a notice to cure was served 
upon the tenant; (3) an application to the court for injunctive relief prior to the expiration or termination of 
the lease e>.ist; and (4) the party has the desire and ability to cure the alleged default by any means short of 
\a( ating thz premises (see Purdue Pharma, LP v Ardsley Partners, LP, 5 AD3d 654,774 NYS2d 540 [2d 
Dept 2004 ; King Party Contr. of Pitkin Ave. v Minco, 286 AD2d 373,729 NYS2d 183 [2d Dept 20011; 
.Zo,ua, Inc. 1' Solzo Centride LLC, 270 AD2d 12, 704 NYS2d 38 [lst Dept 20001; Graubard Mollen 
Howowitz Ponzeranz & Slzipiro v 600 Third Ave. ASSOCS., 93 NY2d 508, 693 NYS2d 91 [ 19991; Matter 
of Laizgficr; 198 AD2d 355,603 NYS2d 576 [2d Dept 19931; Stuart v D&D ASSOCS., 160 AD2d 547,554 
NJ'S2d 197 [ l "  Dept 19901; Podolsky v Hoffman, 82 AD2d 763, 441 NYS2d 238 [lst  Dept 19811). The 
tenant, hoviever., must continue to pay rent including all rent due and owing during the pendency of the 
action (see Grairhard Mollen Howowitz Pomeranz & Shipiro v 600 Third Ave. Assocs. 93 NY 2d 508, 
supm; Physician's Planning Service Corp. of Connecticut v 292 Estates, Inc., 88 AD2d 852,45 1 NYS2d 
425 [ 1 at Dept 19'921). 

When a Court in its discretion grants an application for Yellowstone injunctive relief, it may impose 
reasonable condl tions, including the posting of an undertaking pursuant to the required provisions of CPLR 
63 12 by the party seeking the relief (see 3636 Greystone Owners, Inc. v Greystone Bldg., 4 AD3d 122,771 
NJ'S2d [l" Dept 20041; Bennigan's of New York, Inc. v Great Neck Plaza, L.P., 223 AD2d 615, 636 
NJ'S2d 83:; [2d 1Dept 19961; Sportsplex of Middletown, Inc. v Catskill Regional Off-Track Betting Corp., 
22 I AD2d 428,633 NYS2d 588 [2d Dept 19951; 1286 RR Operating v McAlpin ASSOCS., 169 AD2d 450, 
504 NYS2 j 153 [ l't Dept 19911). 

W i l e ,  as a general rule, the amount of a bond to be imposed is fixed afer a hearing (see Peron Rest. 
Itic:. v Y o m g  & Rubicani, Inc., 179 AD2d 469, 578 NYS2d 194 [ lst Dept 19921; Times Sq. Stores Corp., 
I.' Rewzice Reolfy Co., 107 AT32d 677,484 NYS2d 591. [2d De~$.1985])~ the i.Indisp!~t,ed siIhmissinns ofthe 
parties regxrding the contested rental amount negates the necessity of a hearing as it is rationally related to 
the damages the non-moving party might suffer if the court later determines the relief should have not been 
granted (we Ujiceta v Euro-Quest Corp., 29 AD3d 895, 814 NYS2d 551 [2d Dept 20061; Lelekakis v 
Kamamis, 303 AD2d 380,755 NYS2d 665 [2d Dept 20031). 

Therefore, in light of plaintiffs valuable leasehold interest in the premises and a sufficient 
clenionstralion o Fthe necessary elements, the Court finds that a Yellowstone injunction is warranted to avoid 
terninatioii of the lease (see Marathon Outdoor, LLC v Patent Contr. Sys. Div. of Harsco Corp., 306 
A112d 254.760 NYS2d 528 [2dDept 20031; Terosal Props. v Bellino, 257 AD2d 568,683 NYS2d 581 [2d 
Dept 1999 I). 

In granting plaintiffs application for a Yellowstone injunction, the Court has imposed certain 
conditions as indicated above. 

Accordiiigly, the motion is granted as noted herein. This constitutes the Order and decision of the 
Court. 
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