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I lpoii ~tic  I‘ollowing papers n~imbered I to 12 read on this Article 78 petition 
.- - 

I ) I‘ c.’ I‘OS 5 VI 1 ) I  i c) n ;I 11 cl s ii p po rt i ng papers 
- : licplq itiy ~\Uid~ivits and supporting papers 
~- j l l l L ‘ l l l o l ~ ; l l l ~ l l l l l l )  

-; Notice of MotiodOrder to Show Cause and sitpporting papers I - 4 ; Notice 

; Other 5-6 (Index): 9-1 0 (~nemorandum); I I - I2 
: and  aftcr hearing counsel in support of and in  opposition to the motion on March 2, 2007, it is, 

; Answering Affidavits and supporting papers 7-8 

OKDERED that this Article 78 Petition, for an Order annulling and setting aside a default denial of 
,Ii: I espondent, Zoning Board of Appeals of the Town of Huntington, and directing the granting of 
Lxtitioncr s application 101- an area and lot width variance so as to permit petitioner to apply to the Planning 
Hoai-cl o f  tlic Town o f  Iiiiiitiiigton for a two-lot subdivision, is denied and the petition is dismissed; and it 
I \  l i l l  tllc‘l 

Or7DERED A N D  ADJUDGED that this constitutes the decision andjudgment ofthc Court and that 
as taxed rc+oiidei t shal I I-ccovei- from petitioner costs arid disbursements in the sun of $ 

12) tlic clci-L :ind 1-cspondcnt shall have execution therefor; aiid it is fiirtlier 

Ol’<DERGD tlia: coxnszl for the petitioner shall serve a copy ofthis Ordcr with Notice of Entry upon 
cc ~inscl for respondent, within twenty (20) days of the date herein pursuant to CPLR 2 I03(b)(l), (2) or (3) 
‘11 d thcl-cdkl- file the aftidavit of service with the Clerk of the Court. 

P c  titioner conimenccd this Article 78 proceeding seeking a judgment aniiullin:; aiid setting aside a 
d<>rwl t  clc n i a l  01’ the respondent, Zoning Board of Appeals of the Town of Huntington (“Board”), dated 
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Scl.miibcr 7 I ,  2OO(j a i id  filed with the Town Clerk 011 September 29, 2006, wliich, ]by statute, denied 
pct tioncr’s application for an area and lot width variance, which would pel-init her to apply to the Planning 
i3o:ird ol’tlic ToLvn of Huntington for a two-lot subdivision. Petitioner claims such would be consistent with 
tlic pattei-ti oI’dev~‘lo~~nicnt in the area. 

I’hc legi1 membership of tlie Board is seven members. However, since at least June of 2005 and 
c o i  tinuiiig to  cfatc, tliei e has been one vacancy on the Board. The first decision by the Board, dated May 
I S, 2000. on pctttioiicr’s variance application resulted in a vote of three in favor and two against, with one 
,ihsciit Sucli constitutes J denial by default pursuant to Town Law 9267-4 13)(b) foi- failure to attain at least 
Ioui  \otcs F’clitionci icquested tlie absent member, pitrsiiant to $198-1 12-H of the Code of tlic Town of 
I ! u  i l ingtoi . t o  I C \  ICM the minutcs and cxhibits and the Board withdrew the prior default denial. A new 
iiie:tiiig LV is sclieduletf for September 21, 2006, at wliich tiine, the absent ineinber voted to deny tlie 

Ilic,itioii Such. ~-endei-cd tlie vote a three to three deadlock and once again, resulted in a default denial. 

I o\ \  ti LI\\ $ 2 6 7 - 4  13)(b) states in pertinent part: 

In cxercisins its appellate jurisdiction only, if an affirmative vote of a 
majority of all members of tlie board is not attained on a motion or 
resolution to grant a variance or reverse any order, requirement, 
decision or determination of the enforcement official within the time 
allov~cd by subdivision eight of this section, the appeal is denied. 

i his ne\\. provision o f  tlie Town Law was added to the statute as part of a 2002 amendment that 
hecLiiiie cl‘fectivc July I ,  2003 (see L.2002, c. 662, $7, eff. July I ,  2003). The amendment was in response 
to 11ie (’ou1.t of Appeals decision in Tal1 Trees Const. Cory. v Zoning Bcl. of the Town of Hiiritirigtori, 97 
N\r’2cf 80, 735 NYS2d 873 (2001) Prior to that decision, i f a  inajority of tlie total membership o f a  board 
1,ii ccl to act, Liiidcr Ceiiei-a1 Construction Law $41, the board was considered not to have acted and its vote 
\vas called ;I “no-action.” However, with tlie “no-action” vote, an applicant was precluded from judicial 
I-C\ I C W  ( S C J C  IVdt CVliitiiiciit Cmie Room, Iiic. v Zonirzg Bd. of tlie Town ofHiiiitingtori, 54 AD2d 764, 367 
Y I \ ’ c ~ , ~  /.nu 1 3  4 no.ql 1 o 7 ~ i 1  TI-- *r,rt,,-l. ., -,y.-nrTan,,,- rn,.tn ,cti,, T I I  T .I,.,.n innrl ti,nL;,v~, ,.n..,-i 4 -  

coiicludc t i a t  \\ i t h  1-cgard to variance cases before a zoning board, “a vote of less thaii a majority of the 
k3o:ir-d i s  dccmccl ‘i denial” (Tiill Trees. at 88, 735 NYS2d at 875), thereby permitting j iidicial review of that 
ci c I1 I ‘I I 

y 1 LJ-u i o  I -u L / k l , i  1 , uj,. i pur i Ibu!ct i !y  bsibsi;vua iuuia L i i b  1 i i L L  1 LLo buab  i b c t u  c i i b  i i i s i i  u u u L L  L u  

Is c\plcuned I I I  Rice, Praclice Coninientaries (McI<inney’s Cons Laws ofNY, Book 61,Town Law 
b 2  ‘)7-a, at 273) ,  “[tllie unortliodox conclusion reached by the Court of Appeals was rechfied by” the above 
cit :d legis ‘itii e amendment. A review of the Legislative Bill Jacket for Chapter 662 of the Laws of2002 
I c\re‘iIs tli, 1 thc legislation was iii response to the Tall Trees case, with the need for a clarification of the 
c\i sted la\.\ recop17etl by all participants. The Department of State, iii its JUIY 10, 2002 Meniorandiiiii, 
C’\ 7l‘llllcd 

[t]lic defhult denial occurs when the board does not muster 21 
concurring majority ofthe board in favor of the motion or resolution to 
grant a vai-iance or reverse a decision of an enforcement officer. The 
lailire to attain an affirmative vote of a majority results in a de facto 
denial, otherwise known as a default denial .... In other words, if a 
motion to grant a variance does not muster a majority vote, i.e. the 
motion fails, then this failure is deemed a denial.” 

The Budget lieport on Bills, i n  the section entitled Suniniary ofProvisions, states that ‘‘[tlhe failure 
io  xttaii: a ;iia;on!yvote results in  a ‘default denial’ and tlie aggrievedpartycan apply to lhe New York State 
Siipi-ciiic (’oiii-t ror i-cview.” The legislative bill jacket is sileiit as to whether or not a icleiiial decisioii can 
I7c ol’li:i-cd b y  the men ibers voting to deny the variance application. 

I i i  tlic instant case, tlie default denial is supported by a detailed lour-page decision submitted on 
hclial I’ o t the thi-ce members who voted against the application. The decision discusses the lack of an 

[* 2 ]



c\ciiiption enimating from tlie 1947 Lone change from the Town Board for thc lot in  question, the 
iiiiocsii-;iblC change in the character of the areas which have not been exempted from that zone change, the 
siibstantialit> ol’the variances requested, and tlie fact that tlie applicant suffers froin a self-created hardship. 
Pctrtioncr aigtics that tlic decision is superfluous since there is no determination by a majlority of the Board 
O I l C  \ \ ‘ I )  0 1 -  the othe1- 

1 Iic issue 01’ whethcr it is appropriate to submit a written decision on a default denial lias been 
prci iously L~ddrcssed, without objection, by other Justices in Suffolk County. In Dish Reah‘~7, LLC v 
,11arlc.lcwski, 4 Misc3d lOl7(A), 798 NYS2d 344 (Sup Ct Suffolk County, 2004), tlie Hon. Michael F. 
Plii Ilen ~itili/ed ;I similar three to three tie vote and the accompanying denial decision to deny an Article 78 
proceeding tha t  sought to aniiual a defailt denial by the Board at issue herein. Additionally, in Your Money, 
11ic. I T  Plriiriiiiig Brl. of t l ie  To~viz of Hiiiitiizgtoii, 5 Misc3d 1002(A), 798 NYS2d 714 (Sup Ct Suffolk 
C’o .inly. 2004), the Hon. Sandra L. Sgroi criticized tlie Planning Board for not providing specific reasons 
f o r  its lailiit-e to c~pprovi: a subdivision in the face ofatliree to three tie vote. While Town Law $276(6)(1)(4) 
calls for gr,,iiiicIs for disapproval to be set forth on the record, here, Town Law $267-a(13)(b) requires an 
Lill.  riiiiitivc ni‘qority vcte ofthe board in order to grant a variance, otherwise the appeal is denied and Town 
I A ! ~  $ 2 0 7 4  9) mandates the filing of the decision of a zoiiing board in tlie office of the town clerk within 

ti‘iys aftcr the decision is rendered. Reading these statutory directions together, the Court finds 
Lhat thc board’s siihmission o fa  deFaiilt deiijal decision i s  not in contravention of the Town Law, and it will 
be conslde -ccl 

In , i i iy  event. the standard for review is that which is set forth in CPLR 7803(3) and requires a 
determination <is l o  wl-ether tlie default denial was arbitrary and capricious. In an Article 78 proceeding, 
j i ic  rci,il 1-0 IC\\  is Iiniited to determining whether the Board’s action was illegal, arbitrary and capricious, 
o r  i n  abiisc. of‘discrclioii (see McNair v Board ofzoiiiizg Appeals of tlie Town ofHeiizpstead, 285 AD2d 
5 5  A ,  72s bIJ’S2d 73 [2d Dept 20011; Toiissie v Trotta, 283 AD2d 433, 723 NYS2d 890 [2d Dept 20011). 
I t  I iiou b t i ~  oiid cavil that the pertinent criteria for determining an application for an area variance are those 
jet l’orth hy Toun  1 ~ 1 w  $ 267-b(3)(b) (see Matter of Sasso v Osgood, 86 NY2d 374, 633 NYS2d 259 
j 1 W 5 ] )  Pursuant to that statute, the Board must, based upon the listed factors, engage i n  a balancing test, 

\vcI fare oftl ie wi-Ioiiiiding neighborhood or community (see Matter ofSasso v Osgood, id). 
,. _ .  - I  -..- I __.-_ C ~ L  .-,+:&: -.--.- : r ~ i  ---.,.. -: ---- _ - - _ _ ^ _ A - A  - - - : - - _ k ~ i - ~  , I -L:-  __-._ L L - + ~ - - I - - _ I A I -  - - c - L .  -.-,I 
~ V L l ~ l l l l l ~  L I I L  C ~ L I I L I I L  L U  ~JLL1LlUllLl I 1  L I L L  V C L l l C L l l L L >  C U L  1; lUllLGU U ~ U l l l > L  LllC U G L l l l l l C l l L  L U  LllC I l C C L I L I I ,  >CLICLy, C l l l U  

1 11 I‘ detcrminat ion ofthe Board iiiust be upheld if it is rational and supported by slibstantial evidence 
CJ .Wfrrtfc>r of K11m v Zoiiiiig Bd. of Appeals of Vil. of Irviiigtoii, 87 NY2d 344, 639 NYS2d 302 

[ 1 OOO]~coiistrt1iii7g an analogous provision in Village Law §7-712-b(3)(b)]). The consideration of 
“siibstmtial C \ ~ I C ~ C I ~ C C ’ ’  I S  limited to determining “whether the record contains sufficient evideiice to support 
t l i c *  rationality o f  thc Eloard’s determination” (Matter ofSasso v Osgootl, 86 NY2d 374, 384, n 2, siiprci). 
W ,icre ;I Board does not properly consider and weigh all tlie relevant statutory criteria and its determination 
I S  not suppoi-tcd hy substantial evidence, courts should not hesitate to annul such determinations (see Matter 
o j I~r i z : ( i i - r !  v Kcr i i ,  260 AD2d 449, 702 NYS2d 898 [2d Dept 20001; Matter ofPeccoraro v Hrcmenilc, 258 
21Xd 405, OX4 NYS2d 588 [2d Dept 19991). Finally, acourt may not substitute its judgment for that ofthe 
Uc~,ird iinlt:ss its detennination is arbitrary or contrary to law (see Matter ofBaker v Bro~v~il ie ,  248 AD2d 
537, 070 blJ S2d 2 1 0  [2d Dcpt 19981). In fact, the Court ofAppeals has reaffirmed a zoning board’s “broad 
di:,crction i n  considering applications for variances” (Matter ofIfrali v Utschig, 98 NY2d 304, 308, 746 
N’i’S2d 6(i7 120021). 

In ordcr to nialte a deterniination as to whether the default denial was arbitrary and capricious, the 
c‘oiii I niii:t eYaiiiiiie tlic record before tlie Board. As noted, petitioner’s intention was “to apply for a 2-lot 
srrbdit ision. ~ I i i c l i  will require variances on each lot reducing the area of each lot from one acre required 
to oiic-liCilf .ICI e” (see Letter of denial, June 9, 2005, R Ex l), with additioiial variances for width at tlie 

I’hc I-ccoi-d reveals that the subject lot is in a R-40 Residential District (one acre of area) aiid has 
Ixen so mncd siiicc 1947. The property is a 1 . I  acre lot a i d  is improved with a one and one-half story frame 
d!~,clliiig \ t  i Ih  ;I detached, 22 ft. by 20 ft. garage in the rear (see Certificates of Occupancy, R Ex 7). 

bacL 

I’hc I70u 11 of Huntington. Department of Planning and Eiiviroiiment argued s,trongly against the 
\ ;II iaiicc r.qiiest (sw Intra-O€ficc Menioraiidiiiii, September 1 ,  2005, R Ex 10): 
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In tlit. application it is argued that the new lots would conform with the 
character of the neighborhood, since there are other uiidersized lots as 
‘1 result of tlie area being rezoned to R-40 in 1947 (see attached section 
of resolution). This rezoning affected all of Ft. Salonga north of 
Midclcville Road. In tlie rezoning resolution, the Town Board 
cum-pted all ofthe existing filed map lots that did not comply with the 
nc\v area rcquirements from the rezoning. The purpose of this 
coiid ition was to prevent legally created lots from being rendered 
tinbiiildablc. As a result there are varied lot sizes in the neighborhood 
loci a y . 

‘Ihe attached tax map copy of the area shows that there are other one- 
xi-c  lots in proximity to the subject parcel. Several lots to the north are 
over one acre i n  size, including the property directly across the street. 
Parcels to the east and northeast contain one acre of land, despite each 
bcin~; made LIP of two smaller filed map lots. Their nonconforming 
status has probably been lost since they merged into conforniing R-40 
lots. This application could set a precedent for these merged lots and 
other oversized lots in the area to pursue the same variances. 

The Planning Board strongly recoininends that these variances be 
denied. The argument that the existence of smaller lots in the area 
lusti les this subdivision runs contrary to the intent of the Town Board 
i n  rezoning the surrounding area to R-40. If the Town Board thought 
that smaller lots were appropriate, they would not have rezoned the 
~ieighborliood. Instead, the rezoning resolution specifically authorized 
different lot sizes in the commimity. A clause that sought to avoid 
harniiiig people that had purchased building lots (preventing loss) 
shou Id not be interpreted to benefit future developers (creating profit) 

.ippropriatc development. 
T, ..,.- D,. , ,A’-  -,..T_ ,.L-.-.-- -l-- .- l . ,  - m + - L l : - l - - A  +L- .-..1-, r-.. 
I U V V I I  Y U C L L U  0 LUIlb b l l C l l l ~ L  b 1 L U l l Y  b . 3 L U U 1 1 3 1 1 b U  L l l b  l L l l b . 3  L W I  

I 111: ’ounty f Suffolk, Department of Planning, in reviewing the application pursuant to the Suffolk 
( ‘ c  t i i l ly  :IC niinistrativc Code (see Letter, June 24, 2005, R Ex 1 I ) ,  while finding that the nine applications 
t i n  Jer i-c\,i ;\v \vei-e considered to be niatters for local determination, expressly noted with regard to the 
> L I h  J ec t app 1 I cat 1 o n  

llie following warrants consideration: Creation of substandard lots, 
that is, lots whose areas are less than the inininium required by the 
roning classification of the property, constitutes an overintensificatioii 
of land use in an area that is already densely developed. Creation of 
h i s  subdivision could result in the establishment of precedence for the 
subclivision of other similar parcels in the area, overloading the road 
system, increasing on-street parking, and the overburdening of other 
pub I I c h c  i l l  ties 

I c tci s ~vc1-c received from neighbors detailing the claim that the variances requested would be out 
0 1  chai-actci to thc iieij;hborliood. One noted that “[tll~e West side of Riiialdo Road is developed with lots 
::I c‘ltci thCrii 1 4 XI‘C and about GO lots 0f.R-40 cluster zone with greenbelt areas” aiid that “[t]he localized 
‘11 rL\ in,r> 1 .ivc soiiic lots smaller than R-40 but were grand-fathered in as a filed lot duriiig tlie rezone by the 
I C ~ I ~ I ;  l30~11-d” ( I cttcr, R Ex 12; see idso Lcttcrs, R Ex 15 aiid Ex 16). A lcttcr from the local civic 
~5 ;ociation opposed tlie “major variaiices that essentially downgrade one or inore zoiiiiig requirements, in 
1h is  casc, i o m  oiic acre ;.oning to one half acre zoning, allowing a second home to be constructed, where 
1111:ie 11,d o i  iginally bien ‘I singlc Iioiiie”(see Letter, January 19, 2006, R Ex 15). An additional letter fi-om 
I lit: Presicl.xt 01’ (lie local civic association detailed the contention that the subject lot “is surrounded by a 
‘11 i j o i - i t )  ol 101s w h i c h  are 1 acre and more” aiid that the two lots to the west whicli are not, were 
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I_oncloll \ 
Ii1cle\ b 0 3700 1-00 

I <)\\’I1 of l-1LIntlllgton 

i’agc 5 

“ZI -  indlcitlici-cci” by  \irtue ofthe old mning regulations (see Letter, May 18, 2006, R Ex 23). The letter also 
c1L‘12ii lccl t l ic  live factor balancing test under Town Law 267-b(3)(b) and argued that ths variance request 
l;tiI.xl to s i  isf:. ;I majority of  those factors (see Letter, May 18, 2006, R Ex 23). 

4t tlic puhlic hearing held on May 15, 2006, petitioner’s couiisel suiiiinarized tlie application as 
I-cliucing the area recluirenients fi-om R-40, one acre, to R-20, one-half acre, aiid the width at the setback 

I I I I C ~  in  thc acre /one that requires 125 feet, and we have 160 on one and 103.67 on the other” (see Transcript, 
13 4)  It n a ;  noted that when the entire area was rezoned in 1947 to one acre, a filed map, with inany lots, 
u ‘11) cxeniptcd 11-oni the rezoning (see Transcript, p 6). Petitioner offered a real estate expert who displayed 
photograpl-s of the iieigliborhood (see Photographs, R Ex 19) and a composite map of developiiieiit in tlie 
m I (sei, ‘4 -CJ Map, R Ex 20). The witness aclinowledged that the subject lot was not exempt from tlie one- 

1 M J lots Lverc discussed which involved prior variance applications before the Board whicli were 
y-mLcd. I Ion ccer-, when questioned, the expert noted that with regard to the first lot, dlsnoted as lot 30.1, 

‘11 iuices v, cre gr;inted ten years aso (see Transcript, R Ex 24, p 18) and the lot was situated on tlie filed map 
o I‘!<uri-cy Ridge As noted, tlie variances were granted before the Board “became cognizant of the existence 
oi’ilic cxcniptioii”(scc. Transcript, R Ex 24, p1 9). The other lot, that is, lot 30.2 or the Holman application, 
\\;IS also 011 the illed map of Sui-rcy Ridge and tlie lot was split to create access to Timberpoint Drive (see 
I I .inscript C k-1 24. p 19). As noted by one of tlie Board nienibers and conceded by the expert, “[tlhat 
eliiiiinatcd ;I thrii-lot problem by doing that” (see Transcript, R Ex 24, p 20; see ctlso id, p 38) The expert 

that tlic lots to tlie north are outside the filed map line and are larger parcels (see Transcript, 

i/ 

‘ICI : /onlnk: ( ~ C ’ C ’  TraIiscrlpt, p 15-6). 

llic cxpcrt offered that tlie variance application would not have any adverse impact on property 
c ;il tics 0 1 -  i i c t  clopment patterns (see Transcript, R Ex 24, p 33). He acknowledged that tlie benefit to 
p c ~  itionci i h  solely c‘conoiiiic but disagreed with the contention of some members of the Board that the 
yxi t ing  o i’the \ ariance application would have a dramatic change 011 tlie development oftlie number of lots 
cliiectly ;ic -ass the street and going toward Route 25A (see Transcript, R Ex 24, p 36-7). At least 6 residents 

iic ghborhood lead to more subdivision applications (see fo. example Transcript, R Ex 24, p 59). Some 
I e! idents statcd that they moved to the area based upon tlie existing one-acre zoiiiiig and aslted that it be 

<; 1’ ;;;< :’;;;; ii s.-Gi,c z:lga;iist :Iic a.Qp:icatioii, iilaiij: fcariiig p.t tLc zpp:icatioii .*;I: destroy :lie intcgr;ty of:;ic 

cn I - C I I - ~ ~ ~  ( )cCJ nanscrlpt, R EX 24 ,p  62; 64). 

I Icie, i n  light of the record as detailed above, the Board acted appropriately and within its powers 
111 not giai Ling the variances when it  issued its default denial. There can be no disputing that the variances 
w-ight for lhis property, that is, a 100% area variance aiid 20% setback variance, are substantial (see Town 
I ;IM $ 307-b[3]). Such was found by tlie Board, by virtue of its default denial, i o  be a significant 
iioiiconfhi-mi ty u I th  tlie general character ofthe community. Courts have sustained siiiiilarnidtiple variance 
denials (\CY> Mutter uf Bnri Honzes, IIZC. v Zoning Bd. of Appeals of Town of Yorkto-cwz, 226 AD2d 368, 
040 NYSZd 222 [2d Dept 19961; Matter of Tetra Bldrs., IIZC. v Sclzeyer, 25 1 AD2d 589, 674 NYS2d 764 
12 1 Dept 10‘)Sl;M~itterofFoiivM Constr. Cory. vFritts, 151 AD2d938,543 NYS2d213 [3dDept 19891; 
.Vlritter ofi’ivcst Bldg. Cory. v Auivarter, 152 AD2d 582, 543 NYS2d 701 [2d Dept 19891). In light of the 
suhtantial nature of the variances requested and their cumulative effect, the Court caiinot conclude that the 
Board actcd irrationally or capriciously in denying tlie application (see Becvnr v Sclieyer, 250 AD2d 842, 
077 NI‘SI’d 2 10 [2d Dcpt 10981; Matter of Tetra Bldrs., Inc. v Scheyer, 251 AD2d 589, szrpci). 

Moi-eci\  CI-. the Board’s finding that the difficulty was self-created is supported ‘oy evidence that the 
pctitioiicr h i d  piii-cliased the property for her own usage and only later did she seek to obtain the variances 
I b r  tlic sul)divisioii (see Town Law 6 267-b[3][b][5]; see cilso Matter ofRogers v Bncm, 234 AD2d 685, 

tZ I>?d 0 12. 706 NYS2d 447 [2d Dept 20001; Matter of Weisittan v Zoning Bd. of Appeals of Vil. of 
1 ~ m L ~ i ~ i g t ( w ,  200 AD2d 487, 688 NYS2d 21 5 [2d Dept 19991; McGlassorz Realty, IIZC. v TOPVIZ of Patterson 
BII. of.4ppe(ils, 334 AD2d 462,65 1 NYS2d 131 [2d Dept 19961, lv app den 89 NY2d 8 12,657 NYS2d 404 
[ lW7]: il.1citte~oflnlielniiclPnrkEstates vScheyer, 142AD2d582,530NYS2d 240 [2dDept 19881). The 
t3lxii-d’~ finding that the difticultywas self-created is supported by evidence. Although such a consideration, 

\II (-‘(’ I VYS2d 452 [3d Dcpt 19961; Matter of Strohli v Zoning Bd. of Appeals of Vil. of Montebello, 271 

[* 5 ]



I\ 111 le i-clc\~ant. does not ncccssarily preclude the granting of the variance (see Town Law tj 267-b[3][b][5]; 
Mrtrter of Pcccorrrro v Hiiriteiiik, 258 AD2d 465, sz~ppvci), this factor has been found to be relevaiit where 
m :qiplicaiiL s e e l ~  to subdivide a parcel zoned for one home (see Matter of RodStateiz Cory. v Trottn, 278 
AD2d 328, 71 8 NYS2d 201 [2d Dept 20001, lv cipp deli 96 NY2d 701, 727 NYS2d 696 [2001]; see also 
DtrSilvrr v Zoiiiitg Brl. ofilypecrls of Vil. ofMiiieola, 266 AD2d 458,699 NYS2d 67 [2d Ilept 19991, Ivcipp 
d t>1 i  94 NY:!d 701,706 NYS2d 81 [2000];MatterofKeizneny vZorziizg Bd. ofAyyeals oftlie Vil. ofDobbs 
F c y ~ ~ .  145 AD2d 487, 535 NYS2d 636 [2d Dept 19881). 

I Ici e.  I,\ liile tile rccoi-d contains little evidence that the granting of the variances would have an 
. I ( \ \  ei sc impact oii physical and environmental conditions (see Town Law $ 267-b[3][b][4]), i t  does contain 
si11 Iiciciu C L  idence suppoi-ling the Hoard’s claim that the variances would have an undesirable effect on the 
cliLii actcr o -tiic neighborhood (see Town Law $ 267-b[3][b][ 11; see also Matter ofSakreZ, Ltd v Roth, 182 
1132d 703. 582 NYS2d492 [2dDept 1992],iiypileiz79NY2d851, 580NYS2d200[1992];c f ,Mat tero f  
Wii‘z/ vZ0itiit.g Bcl. ofApperrls o f  Town ofBerne, 256 AD2d 775, 681 NYS2d 634 [3d Dept 19981; Matter 
(?fk?ider v 17d. of’Ay~~eals of Towz ofIsliiJ, 172 AD2d 673, 568 NYS2d 638 [2d Dept 10911). The lack of 
C I ) I  foi-iiiity, by pemiitting this one acre lot to be subdivided, was noted in the reports submitted by the 
1 o ~ v n ’ s  11cp;irtnient of Planning and Environment and the County’s Department of Planning and in thc 
coi imenls x f o r e  tiic public hearing. There is no dispute that the lots to the north are all one acre lots aiid 
‘I co i icwi  ekprcssed that the granting ofthe variances would lead to successive applications to subdivide 
Il lOl  c onc ‘IC1 e pal.cels. 

I- 111 thcrnioi-e, no proof was presented indicating that a denial of the application would deprive 
petitionci- ol’tlie use of his property as he originally intended (see e.g. Matter of Bazcer v Zoning Bd. of 
. - i !ywds oj’tlte 701viz of Yorktown, 121 AD2d 627, 503 NYS2d 652 [2d Dept 19861). The denial does not 
lea\ e petitioner with a parcel which could not be put to use in a manner consistent with the existing R-40 
/oiling classification, as there now exists a single family dwelling on petitioner’s parcel. 

I hc ( ‘ow? attaches no merit to petitioner’s contention, based upon the holding iiiKitig/zt v Aiiielkiii, 
(.S N\’2~1075.  5 10 NYS2d 550 ( 1  986), that the Board had previously granted similar varliances to two other 

1 - i ~  w i t  .yplication, as detailed above, that is, they are located on the filed map and one was “a thru-lot 
prolilciii ” LJiidcr such cii-cunistances, where there is a lack of factual similarity, such does not warrant a11 
i u p l a n a t i o  i liom thc Board (see Matter of Coizversioris for Real Estate, LLC, vZoiiiizg Bd. of Incory. Vd. 
of Ros/l*n. -3 1 AD3d 635, S1 S NYS2d 298 [2d Dept 20061). 

,..,.I. ... t I -  - . - , - - I  T I -  C,,,tm ,>.-,I -;.-,-,-,-r.t-,--n” ,f el-,,, n-*l;-at;nnn ,,.-a , 3 - - v l r n A l f ,  A ~ m m ; ~ ~ ; l ~ w  tr\ thn 
L I I J I I I I L C L I I I L ~  1 1 1  111b tlcLL7L. L I L L  I L L L L 3  CLllU b l L b C l 1 1 1 3 L U I I C . L J  V I  L I I v J c /  LLt)pllbcLCIV1IJ UiL 111L(II\UUly U l J O l l l l l l L L l  L V  L l l U  

LVliilc pctitionci- attacks the Board’s default denial since the Board had granted two dissimilar 
\ A -lances in the past, a Board does not act arbitrarily if, in light of what it perceives could be a precursor to 
I iilLi~-e noi conformity. i t  puts a stop to all but those applications which are in conformity with the 
Lccluireiiientr ofthe Toning ordinance (see Matter of Nozzleman 60, LLC v Village of ColdSyririg Zoning 
I h !  of Appcals, 34 AD3d 682, 825 NYS2d 107 [2d Dept 20061; Matter of Sakrel, Ltd. v Roth, 176 AD2d 

3 - ,  574 NJ‘S2d 072 [2d Dept 19911; cf Matter of Richter v Czirran, 5 AD3d 687, 774 NYS2d 754 [2d 
l l i  p t  2004], &frzttrr ofLiin-Kiiii v Zoning Brl. of Appeals of the Vil. of Irviiigtoit , 135 AD2d 346, 586 
h‘iS2d 6-33 [2d Dept 19921; Matter of Rider, 172 AD2d 673 szpm). 

-7 7 3 

flic decision o f  the Court of Appeals in Tall Trees Corzst. Cory. v Zorzirig Bcl. of the Town uf 
i‘liiiitiiigtoii, 07 NY 2d SG, ~ z i p ~ i ,  is distinguishable and does not conipel a different result (see Matter of 
Fl’o~f’Hill Properties, Iiic. v Mo&lewski, 19 AD3d 429, 796 NYS2d 141 [2d Dept 20051). In Tall Trees, 
ilic applicant was seeking to subdivide a 1.94 acre parcel into two lots; one which would be greater than the 
one c ic~c  i i  i i i i i i i i i n i  lot SIZC and the other only slightly smaller than that which was required. Both lots would 
Ix “iiidistiii~tiisli~il~le” from other neighborhood lots (see 97 NY2d at 93). The coui-t characterized the case 
‘IS i i i \ v i ! \  : ig “mt!iiiig more than a minor variance application which in prior similar circiinistaiices was 
1-0 slinely y mtecl” (07 NY2d at 94; see cilso Matter of Bzickley v Amityville Village Clerk, 264 AD2d 732, 
004 NJ’Sl’d 730 [ Zd Dept 19991). 

Zlthough i t  may be argued by petitioner that there was a factor or two weighing in favor of granting 
11: \ ;iri;iii :cs, a court cannot substitute its judgment for that of the Board where, as here, the determination, 
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‘IS ‘I \\hole, t l ia t  the benefit to petitioner fi-om the requested variances was outweighed by the detriment to 
tl I C  h~.alth, > aI‘Cty, and wclfiire of tlie surrounding neighborhood, was supported by substantial evidence (see, 
!ktrrttcr of‘Beirirc v Zoi,iiiig Brl. of Appeals of Vil. ofPleasaiztville, 267 AD2d 234, 699 NYS2d 315 [2d 
Dcpt 1000~:  Mutter o j  Ciilleii v Scheyer, 265 AD2d 410, 696 NYS2d 489 [2d Dept 10991; Matter of 
CVeisinnir, 200 AD2d 487, supra; M(atter of Johiisorz v Vil. of Westlzniizptoiz Beach, 244 AD2d 335, 663 
hYS2d 06: [Zd Dcpt 19971; McGlassoii Realty, Irzc., 234 AD2d462,szrpm;MatterofDeJoyvZorliizgBd 
of.4ppeal.s of Toivii qfBabyloii, 24.9 AD2d 389, 670 NYS2d 793 [2d Dept 19981; Matter of Csulia v 
Trottci, 261 AD2d 6 18, 688 NYS2d 91 8 [2d Dept 19991). This is not a case where denial was solely the 
1-vsiilt o fge  ieral community opposition (cf, Matter ofHiigel v Campbell, 276 AD2d 488, 713 NYS2d 697 
I2d Dcpt 20001, Mutter of Biickley v Aiiiityville Vil. Clerk, 264 AD2d 732, szipra). In hc t ,  “testimony by 
iici ;Iibois it11 tlctiial Imowledge of tlie conditions alone [Twin Cedar Lane]” (Matter of Ifrrali, 98 NY2d 
ai Z O X ,  s u p ,  ( l ) ?  support the Board’s cleteiiiiination. 

Subs~antial e\ idence in the record discloses that the economic benefit to petitioner failed to outweigh 
tlic deti-imcnt to the health, safety, and welfare of the community (cfMatter of Csrilza v Trotta, 261 AD2d 
0 1 >#. supru 1 .  Theie is no evidence tliat the default denial was illegal or arbitrary (see Dish Realty, LLC v 
,Wotleleivshi, 4 Misc3d 101 7(A),  sup^). So where, as here, a landowner seeks variances to accoinplish a 
siihdivisioi CI f ;I parcel already improved in a manner consistent with the use contemplated by the zoning 
ciassi fication, the fact that a portion of the neighborhood is already developed with sinaller lots based upon 

7 )\\ n I3o;ird’s detei-m ination to exempt previously filed maps, should not, ipsofncto, wxrant the granting 
o f  [lie requested variances. In fact, where the granting of variances would result in the creation of two 
siilistmdcii d lots, each rt:cluii-ing a substantial variance from the required minimuiii lot area, tlie determination 
01‘  , i  /onin;: board i n  cknying the variances will be upheld (see Matter of Mattiaccio v Zoriiirg Bd. of 
itpperrls oj  I’d. qf Plemantville, 22 AD3d 758, 804 NYS2d 385 [2d Dept 20051; coinpure Matter of 
Ku , i f j / r i i i r  1’ Mriizsi, 1 AD3d 5 14, 76:’ NYS2d 240 [2d Dept 20031 [only lot-width and rear-yard variances, 
not lot area] ) The mere f’act that the parcel could be more profitable if it were subdivided is insufficient to 
\\ ‘ii-i-aiit gi-,inting petitioner’s applical ion (see Matter of Craziarzo v Scalafilii, 143 AD2d 664, 532 NYS2d 
0 7 1  12cl Dcpt 10881; Matter qf Cowm v Kern, 41 NY2d 591, 394 NYS2d 579 [1977]). 

:Le cilfii-c rzccrd ai;d balancing a!; :hc fzc:oi-s, thc Zoai-d, by. v;rbLie ;is de:‘z& &ilia;, 
coL Id raticnally concli,ide that the detriment tlie proposed coiistruction posed to 1 he iieigliborhood 
ou t \ \  cighecl the benefit sought by pel.itioner, and the denial of the requested variances was not arbitrary or 
C ~ ~ ~ I - I ~ I O L I S  

111 ight 01’ this Court’s holding, there is no need to examine the principle of separation of 
go\ ci-tin~cntal powci-s and whether the granting of such variances would have constituted a legislative act, 
i i i f i  inging tipon the powers of thc legislative body, that is, the Town Board (see e.g. Van 1)euseiz v Jackson, 
28 NY2cl 608, 3 19 NYS2d 855 [ 19711; Matter of Giciiitiiii v Aroiiow, 92 AD2d 548, 459 NYS2d 117 [2d 
t k ’ > t  19831; cf Matter odfCohnlaii vS’cherriierhoriz, 77 Misc2d 23,35 1 NYS2d 505 [Sup Ct Suffolk County 
1 0-’3 I ) .  Hon cvcr. the Court is cog1iii;aiit of tlie understanding that zoning ordinances are enacted to protect 
thc health, sarety, and welfarc of the community (see Matter of Sun-Brite Car Was11 v Board of Zoiiiiig 
& .4ppecrl.s of Towir of N. Henipstelid, 69 NY2d 406, 412, 515 NYS2d 418 [1987]). Municipalities that 
,iJ(lpt 7oni ig ordinances enter into a contract with its citizens whereby pennitted uses are set forth, in  
pai ticulai. Aistinct dlstrlcts. Here, tlie application for variances to go from a R-4- zonil-ig classification to 
‘I K 2 0  (Iisti-ici >cciiis t o  run counter to that contract with the residents of the affected neighborhood. 

! 

Ifialr v Utscliig, 98 NY2d 304, siipm). 
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