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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 5 5  

LAUREN SCOTT MILLER,  
X _____---------------Illllllll_fff__ 

P l a i n t i f f ,  
I N D E X  NO. 112236/04 

DECISION, O R D E B ,  
-aga ins t -  

STAPLES THE OFFICE SUPERSTORE EAST, - 
INC. d/b/a STAPLES and TJC INCORPORATED, PARTIAL JUDGMENX 
d/b/a JOURDAN, 

Defendants. 
X __________________________Xf f_______ 

STAPLES THE OFFICE SUPERSTORE EAST, 
XNC. d / b / a  STAPLES and TJC INCORPORATED, 
d/b /a  JOURDAN , 

-against- 

FUJIAN CHANGTAI ZHI 
a/k/a THE FUJIAN CH 

Third-pa 

DAI YOUXIAN GONGS1 
ANGTAI BELT COMPANY, 

Third-party Defendants .  
X ----------------- 

JANE S .  SOLOMON, 5 .  

Defendants/third-party plaintiffs Stap le s ,  t h e  Off ice  

Superstore East, Inc. d / b / a /  Staples (Staples) and T J C  

Incorporated d /b /a  Jourdan ITJC) move, by order to show cause, 

f o r  an order granting them leave to amend their respective 

answers to assert a counterclaim f o r  a declaration t h a t  Article 

1 6  of  t h e  CPLR is applicable to t h i s  a c t i o n ,  and upon leave so 

granted, f o r  a declaration, pursuant to CPLR 3017 (b), that 

Article 16 so applies. For purposes of this motion,  t h e  

f o l l o w i n g  i s  undisputed. Plaintiff Lauren S c o t t  Miller was 

i n j u r e d  on May 1, 2 0 0 4 ,  wh i l e  p u l l i n g  a luggage cart, when the 

bungee cord by which she was pulling the cart snapped, recoi led ,  

and hit h e r  in the e y e .  P l a i n t i f f  purchased the cart at a r e t a i l  
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s tore  owned by S t a p l e s .  S tap les  had purchased the cart from TJC. 

TJC, in turn, had purchased the cart from non-party F o r t u n e  

Torch, or from one of its associated companies, Foremost P l a s t i c  

and Metal Works (Foremost), b o t h  located in J i a x i n g  C i t y ,  

Zhejiang Province, China. The cart was manufactured in a 

Foremost p l a n t ,  transported t o  Shanghai, shipped t o  a West Coast 

port, and then t r a n s p o r t e d  to the Eas t  Coast .  Staples, which  i s  

headquar t e red  in Boston, t o o k  possession of the cart in Shanghai. 

The third-party complaint a l l e g e s  t h a t  the s u b j e c t  bungee cord 

was manufactured by t h i r d - p a r t y  defendant F u j l a n  Changtai Zhidai 

Youxian Gongsi a / k / a  The F u j i a n  Changta i  B e l t  Company ( F u j i a n ) ,  

which sold it t o  Fortune Torch for incorporation into the c a r t .  

With regard to non-economic loss alleged in personal 

injury cases, Article 16 of the CPLR modifies the common-law 

d o c t r i n e  that joint tortfeasors are j o i n t l y  and severally l i a b l e  

to the plaintiff for t h e  f u l l  amount of the plaintiff's damages. 

CPLR 1601 (1) provides that, in such cases, a de fendan t  whose 

proportionate share  of the fault is no more than 5 0 %  is liable 

only to the extent of such  proportionate share .  However, CPLR 

1601 (1) also provides t h a t  a non-party's sha re  of fault will not 

be considered "if the claimant proves  t h a t  with d u e  diligence he 

or she was unable to obtain jurisdiction over such person . . .  . 
Similarly, CPLR 1602 (10) provides that a named defendant  may be 

charged with j o i n t  liability f o r  a manufacturer's s h a r e  of f a u l t  

V I  

in a products liability case, where "the claimant establishes 

a preponderance of the evidence t h a t  jurisdiction over the 
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manufacturer could n o t  with due diligence be obtained." W i t h  

regard to the burden of proof, CPLR 1603 provides, in r e l e v a n t  

part, that: 

[ i ] n  any  a c t i o n  f o r  damages f o r  personal 
i n j u r y  a p a r t y  asserting that the limitations 
on liability s e t  f o r t h  in this article do n o t  

preponderance of the evidence that one or 
more of the exemptions set forth i n  
subdivision one of section sixteen hundred  
one or section sixteen hundred two a p p l i e s .  

app ly  shall a l l eqe  and O L O V ~  by a 

Emphasis added. 

I n  C o l e  v NandeLl Food S t o  res ,  I nc .  ( 9 3  N Y 2 d  34  

[1999]), the C o u r t  of Appeals squarely held t h a t  a plaintiff who 

fails to a l l ege  (and prove) t h e  applicability of an exception to 

CPLR 1601 (1) waives t h a t  exception. Sea a l s o  W poseboro v Ne 

york C i t v T ; r a n s - l t  A i i t h , ,  286  AD2d 222 (1st Dept 2001). The 

complaint, here, fails to allege any such exception. Moreover, 

p l a i n t i f f  has  o f f e red  no evidence to show t h a t  personal 

j u r i s d i c t i o n  over For tune  Torch  could not have been obtained w i t h  

due  diligence. I n s t e a d  of offering such evidence, s h e  argues 

t h a t  defendants have n o t  proven that such  j u r i s d i c t i o n  could  have 

been obtained. Plaintiff appears to believe, erroneously, that 

t h e  burden of proof on t h a t  issue is on defendants. 

Accordingly, defendants' motion will be gran ted .  

Plaintiff does no t  contend that, if that branch of  the motion 

t h a t  s e e k s  leave to amend is gran ted ,  a declaration s h o u l d  not be 

gran ted ,  At trial, of course, defendants  w i l l  have t h e  burden of 

proving their respective e q u i t a b l e  shares  of the t o t a l  liability. 

CPLR 1603. 
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Accordingly, it is hereby 

ORDERED t h a t  defendants' motion to amend their answers 

is granted ,  and the amended answers in the proposed form annexed 

to the moving papers shall be deemed served upan service of a 

copy of this order  with n o t i c e  of entry t he reo f ;  and it is 

ADJUDGED and DECLARED that CPLR A r t i c l e  1 6  applies to 

t h e  instant action SO as potentially to limit defendants/third- 

p a r t y  p l a i n t i f f s '  liability f o r  plaintiff's non-economic loss; 

and it is f u r t h e r  

ORDERED t h a t  counsel shall appear i n  Part 55  for a pre- 

trial conference on April 2 3 ,  2007 a t  2 PM. 

T h i s  constitutes the decision and judgment of t h e  

c o u r t .  

Dated: March 3 0 ,  2007  

ENTER: 
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