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SCANNED ON 4141200> 

Notice of MoLiotil Order lo Show Cause -- Aftidavits - Hxhibils . 

.. I 
Ariswci-ing Al't?tlirvils - I?xhihi(s . . -. 

12cplying Al'lkhvits - 

Cross-Motion: [ ] Yes [ 1 No 

. . .. 

Upon the foregoing papers, it is 

ORDERED that this niolion lor a Yellowstone Injniiclion arid a Declaralioii 

that ttic plaintiff is no1 in del'ault of [lie lease is dcniecl aiid the cross-motion to 

dismiss this aclion is granted. 

The Ycllowstone relicf seeks to eii-join the dei'cndant lrom enforcing the 

conditional liinitation in thc lcase that a transkr o f  imrc than SO% of the intercst in 

-I h+ 
the leasc rcclirires t$@ consent of the defcndant-laiidl~jrri which was neither I-equcstcd 

1101- given and, also, to  challengc the allegalion that plaintiff i s  in defiiiilt of tlic 

payincnt of addilional I-eiit. Defendant has servcd :i Notice of IkL iu l t  hasecl oil Ihc 
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grounds that plaiiitiIC has challenged. Plaintifl'is inoving to toll thc Noticc irntil these 

issues arc decidcd. 

While movant vigorously challerigcs the cl;tiiii that it owes additional rcrit and 

that inore thun 50% of the tlsscts werc ti-ansforrecl, i t  does iiot cliallenge that the 

traiisfcr of more than 50% is a conditional limitation arid only  in rcply papers does 

i t  allegc: in coiiclusor-y fashion that i€ it is found that it owes the rciit, it will pay the 

addi t i (111 nl a i  I iou~i t . 

'l'lie landlord coiitends that the plaiiitiff's c1el:tuIts x c  iiicurable and the part o l  

the motion seeking a dcclasation its to thc iriattcrs in dispirtc is pr-ciilature as no 

mswer lias as yet hccii lodged against the coinplaint. 

'l'hc fLinctioii of a Y ellowslone Injunction is to stop the running u f  a Notice i o  

Curc SO that i€ thc plaintiff is held 10 liavc violated the dispirtcd leasc term, the Court 

caii kecp the Notice to Cure tolled while an adeqwlc time is givcii to thc defciidant 

to I-ectily the problem. But her-c, we have a cowlitjonal limitation which cannot be 

cured if, in fact, inore of 5OC% of the interest in tlic leasc l i as  been conveyed. 

C'onscquently, thc Yellowstone hi~jimction cannot help ruid plaiiiti IT'S only recourse 

is to defend iii  a n y  tioldover proceeding that is broughl 011 thcse g r - o d s .  If thc 

plaintiff docs owc any arrears, the defendant will bring ii lion-payment ol' r-ciit 
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surniiiary procecding as it has done in the pas[, and plaintiff will havc  iiii opportunity 

to satisry a judgment obtained 011 non-payment grounds tis i t  has clone in the past. 

The defendant also claims that there i s  a persistcnt pattcin by the plaintill of 

not paying the rcnt over successivc months, and only at the last minute aftcr a 

prwecding is broiight o r  ;I jiidgnient of posscssioii has been rcndcrcd, does the 

plaintiff pay up, leaving the defendant without adcquate income for inonths on end. 

If this is truc, the defcndaiit has the option to iriitiatc a holdovcr proceeding based 011 

;I persistelit pattern of non-payment o f  rent. 

Everi if thc Court wcrc: to award the plaintill some rclief, it caiiiiot award i t  :i 

Declaratory Judgrncnt because issue has not yet been drawn. 

Since it dcclaratory judgment cannot assist the plaiiitii-Tin avoiding Ihc transfer 

non-payment proceediiig hy  timely satislying a judgment ill  dcl~endant’s favor ,  there 

is 110 adcqirate basis for bringing this action. 

Accordingly, i t  is 

ORLIERED and AI>,JUDGk:D that this inotion h i -  a Ycllowstoiie Injunction 

is denied :is is the portion of the inotion seeking a declaratury judgment. ‘I’hat latter 

rcqiiest is prcrmture; and it is 
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ORDERLID arid ADJUDGED thal although rcyuested, neither- party is 

awurctcd atlomey fees. Attorney’s fecs arc: awrirdcd to the prevailing party when the 

lease states that the tenant is responsible for atlortiey’s lees i f  tlic plaintiff brings an 

action to enrorce a teim of the lease as thc plaintiff has donc. Such ii onc-sided 

agreeincnt is contrary to public: policy. 
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