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COUNTY OF NEW YORK: IRS PART 56 

M. IIlANb K O K F N ,  TNSUKANC'E C'(IMMISSI0NER I\ Lis, 
OF TIIE C'OMMONWEALTTI OF PENNSYLVANIA, 
IN HER OF1~IClAL C'APACI'I'Y AS LIc)UIDA'I'OII O F  
LKG ION INSUlU NC'E C'OMI' ANY (IN Ll QLJ I1)A'I I O N  ) 
and (;.E. FRANKONA I<EINSlJRANC'E LIMITED (as 
successor to EAGIJ STAR IIEINSIJRANC'E 
COMPANY, LIMITED), 

X _ ~ ~ ~ _ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - - - - - - - - ~ ~ ~ ~ ~ ~ ~ ~  I 
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Contincntal Casualtv Company, on its own behalf, and in rcprcscntative capacity on behalf of all 

reinsurcds, against Lloyd’s Syndicates Nos. 227 (ROS), 566 (SIN),  780 (BFC), 1007 (RCV), 

I206 (CAI’)- 1141 ( E M )  AND 141 5 (CLM), St. I’auI I~einsurance Coinpany, Ltd., Imperial FIIc 

and Mariiic Iicinsurancc C.’ompany Ltcl. (n/k/a Alcn London Limited), G A N  Insurance C.’ompany 

Ltd., TIC; Reinsurance Company (Odyssey Aiiicrica), and C:;10 Insurance 1,td.; and ( b )  directing 

that a new arbitration bc conducted before a new arhitration panel (motion 002). 

kspondents Certain Underwriters at T.loyd’s of London, Syidicitcs Nos. 727 

(ROS), 566 (SI’N), 780 (BFC), 1007 (RCV), 1200 (C’AP), 1141 ( I E M )  AND 14 15 (CLM), St.  

Paul lieinsurancc Company, Ltd., lmper-ial Firc and Marine Ikinsurancc C::onipany 1 kl. (n/k/a 

Alca London Limited), GAN Insurance Company Ltd., TIG Keiiisurancc Company (Odysscy 

America), and (310 Insurance Ltd. (togcthcr, the XOL Reinsurcrs or respondents), contcnd that 

thc Arbitration Award was proper, and by Answcr and C:ouiiter-Pctition, dated Octobcr 1 3, 2000 

(C:ounlcl--Pctition),’ cross-iiiovc, pursuant to CI’LK 75 10 and scction 9 ol‘tlic FAA, for an ordei- 

confirming thc Arbitration Award (motion 004). 

Additionally, certain non-parties, C‘crtain Underwrltcrs at Lloyd’s,   ond don 

identjficd as Syndicate Nos. 510 (Kiln), 47 (JRR), 990 (BAK), 1241 (CAR), 520 (MIIF), and 

Markcl Intl., Inu. (f;/k/a Tcrra N o w  Ins. clo., Ltd.), move fir ai1 nrclcr, piirsua~~t to CI’LR 1012 

and 10 13, granting thcm lcavc to intervcnc as additional party-pctitionei-s i n  this proceeding, and 

to file their pctition in the form attachcd to their nioviiig papers (motion 003). 

For thc rcasons sel fortli ticrein: (a) the motion to coniirm t l~c  Arbitration A w m l  

is granted; (b) tlic motion to vacatc tlic Ai6itration Award is dcnicd; and (c)  tlic motion for leave 
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to intervene is clenicd as moot. 

BACKGROUND 

I n  1997, Legion hisuraiicc Clompaiiy (1.cgioii) agrccd to act as a fronting insurance 

conipany for a commercial property insuraiiccircinsuraiicc program known as the “Global 

I’rogram,” uiiclerwrittcii by a maiiagiiig gcncral agcncy named Global Managers, liic. (Global 

Managers). Legion appointed Sniyth, Sanford & Gerard lieinsurance Inleniiediarics, lnc. 

(SS&C;) as the reinsurance inklinediary of tlic Global l’rograrii. Thereafter, Lcgiori cnlered into 

a Property Quota Share Iieinsumncc Contract with its quota share reinsurers, led by Eaglc Sru. 

Rcinsurance Conipany Ltd. (Eaglc Star) and C:ontincntal Casualty Company (Cloiitinental). 

Subscquently, Legion andor  tlic quota share reinsurers decided to ohtaiii conlmon 

account pel- risk “cxccss of loss” reiiisuralice for thc Global Program.2 The respoildents ;ire 

foreign insurers, iiicluding syiidicates al Lloyd’s of T.ondon, and insurance compaiiics Lrom 

London aiid Australia, that agreed Lo participatc 3s XOL reinsurers for property and tccliiiiml risk 

business writtcn hy Global Managers, on bclialf of Legion, from January 1, I998 through 

December 3 1, 1998 (thc 1998 X o L  Contract) and from ~ a n u a r y  1 ,  19!j<l through nccciiiber 3 1 ,  

I999 (the 1909 XOI, Contract). Each olthe placcn-icnt slips that coniprise the XOI,  Contracts 

coil t a i tis an arb i t ra t i on prov i si n . 

Prior to entering into the XOL Contracts, respondeiits wcrc provided with ccrtain 

placement inatcrials providing inl‘ormation pcrtaining to the Global Program and thc cxccss of 

’ Excess 01‘10~s rciiisul-snce, also reLen-ed to as “XOL” rcinsurance is dciiilcd as ‘ ‘ [ i I  I 
gcner i c tenii dcsc I- i l ~  i ng rc i nsu rmcc wli i cli , su hj cct to ;I s peci ri ed 1 i 111 i t  , i r ~ l c m  n i fi es t hc 1.c i 11s 11 reel 
compny against all o r  ;I portion of tlic amount 01‘ loss: in cxccss of tlic reinsur-ed’s spcciiic loss 
rctciition” (Strain, Rohcrt W., I<einsur;lncc 76 1 [Rcv ed 19971). 

[* 4 ]



loss reinsurance prograin aiid the risks covered (thc 1998 Placement Materials and tlic 1990 

Placciiiciit Materials). According to pctitioricrs, the I999 Placcmcnt Materials also discloscd the 

nalure and character of the risks that were bourid by Global Managers during the 1998 ycar, and 

that, based oil said disclosures, rcspondcnts wcrc aware, at the timc of receipt or  the 1999 

Placement Materials and issuance of the 1999 XOT, Contract, that scvcral claims had already 

been filed with rcspccl to losses falling uiidcr tlic Global I’rogram. 

In Octobcr 1 999, Legion terminated the Global I’ropiii .  

On August IS, 2003, respondents informed petitioners that they were avoiding the 

X O L  Contracts based on petitioners’ allcgcd breaches of thc duty of utmost good faith and 

matcrial Inisrepreseiitations. Petitioners deny aiiy sucli wrongdoing, and assert that, prioi- tu 

August 2003, rcspondcnts iicvcr challenged the Global I’rograi1i or thc risks ccdcd thercunrlcr, 

but instead acted in a maiiiier showing their continuous approviil and affll~lllancc of the program. 

On August 20, 2003, Continental, on ils own behalf, and on behalf‘ of all quota 

share insurers, comincnccd an arbitration against the XOL Keiiisurcrs sccking to enforce the 

XOL Contracts, and to recover in excess of $26 million, representing unpaid losses. 

‘I’tie tripartite arbitration pniiel was con-ipriscd of two pal-ty-appointed arbitrators, 

aiid otic neutral arbitrator. Respondcrits cliosc Dalc A.  Diamond, Bsq., and petitioners chosc 

Ronald S. Gass, respectively, as their party-appointed arbitrators, and the partics .jointly sclected 

Edmond F. Rondpicrrc as tlic third arbitrator. An organizational meeting was conducted or1 .iunc 

1 8, 2004, wlicrc the panel nicrnbcrs disclosed, inter alia, potential coiitlicts of interest. 

Ovel- the course o f  12 days, bctwccn May 2005 and lanuar-y 2006, tlic parties 

cngaged in arbi trat i 011 licai iigs, Pet i ti oiicrs and responclents of’lircd w i tiicss tcsti mony,  

A 
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documcntary cvidence, and legal mcmoranda i n  support 01 their respective positions. Primarily, 

respondents argucd that the XOL Contracts should tic rcscinded based upon allegcd 

misrepresentations arid nondisclosures. Petitioners countcrcd that there wcrc no niaterial 

mi s rep rcscn ta t i on s or riond i scl osu res which w ou 1 d .j us t i fy rcs c i s si on, or, a1 t crn at i v el y , t ti a t 

respondents, by their conduct, waivcd the right to ol?jcct to any such allcgcd iiiisrepresciitatiol7s. 

‘Ihe panel thcr-eafter issued the Arbitration Award wherein the p i c 1  ruled in  

rcspondents’ h v o r  and rcscindcd the XOL Contracts as against petitioners. The Arbitration 

Award also determined that, as between respondcnts and petitioners, petitioiicrs should ticar thc 

burden of loss with respect to ceilain monics paid by respondents, and dcfdcatcd by petitioncrs’ 

agent, SS&G. 

THE COMMENCEMENT OF THIS PROCEEDING 

111 the Petition, petitioncrs assert that the Arbitration Award should be vacated 311d 

a new hcai-iiig befc,re ;I new panel should bc ordered on the grounds of “rnanifest disregard of tlic 

law,” and “evident parliality” of one of tlie arbitrators. 

With respect to their claim that the Arbitration Award was in inaiiifcst disregard 

of the law, petitioncrs maintain that the panel failed to properly coiisjclcr two established arcas of‘ 

applicable law, to wit, the law of waivcr and ratitication, and the law of contract rcscission. 

Pctitioncrs adclitionally contcnd that thc panel’s hilure to issue a “dctailcd” or “rcasoned” 

opinion constitutes manifest disregard of the law. 

With respect io their claim of cvidciit partiality, petitioners claim that MI-. 

L) i a in o n d , rcspor 1 clen 1s ’ 1~ arty - a p p o i n t ed arb it rat or, Ihi 1 c d 1 o d is c 1 os t‘ a s i g n i fi ca t i  t co ti tl i c t and 

aff?rinativeIy used h e  knowlcdgc that originated from this conflict to iiitcr-jcct facts and theorics 

5 
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into the arbitration. Specifically, petitioners contend that Mr. I)i;tmond, as gc~ieral counsel (or 

AXA Reinsurance Coinpariy (AXA), fiiilcd to fully disclosc facts pertaining to his involvemcnt 

in a litigation by AXA agaiiist SSGLG (the Jamaica Litigation). Pctitioncrs fiirther claim that, Mr. 

Diamoiid gained information as 3 result of his involverncnt i i i  the Jamaica Litigation, which 

constituted a inatcrial conflict which he was obligated to, but did not, disclose Liiitil aiier IK had 

infected the procccding with knowledgc that he gained fi-om his rnatcrial coiiilict. 

I<cspondents oppose thc petition, and cross-tiiovc i n  thc C'ounler-Petition to 

conlirm the Arbitration Award. Respoiidciits maintain that thcre is a rational basis and iiiuch 

more than a colorable justification for the panel's decision in favor of respondents rescinding the 

XOL Contracts. They contend that the Arbitration Award inust bc confinmd because they linvc 

cstahlished that: (a) Mr. Lliaiiioiid did not act with evident partiality 3s therc is no actual 1mor 01' 

bias, and the situation upon which pctitioners base their claim is fw- too tenuous to constittile 

evident partiality; (b) petitioners kncw of Mr. Diamond's involvemcnt in the Jamaica Litigation 

in August 2005 (or, in  any event, by December ZOOS), but waited until May 2000 to raise ai1 

objection, and thercfore waivcd any claini of cviderit partiality by failing to tinicly raise any 

oljectioiis or conccrns about Mr. Diamond to the panel; (c) thc panel properly considered and 

correctly applied the relcvant law of'rescission, waiver and ratification; (d) thcrc is iiiore than a 

barcly colorable jiistilication for thc hbitration Award, including its rescission of'thc XOI, 

Contracts; and (e) the issuancc of a detailcd opinion by the panel was not requirecl. 

nl S C: 11 S S ION 

A courl may vacate mi arbitratiori award only upon very limited grounds. As 

explaincd by the First Lkpartnient: 

h 

[* 7 ]



"Judicial authority to vacate an arbitration award is limitcd. LJnlcss the 
arbitration agrecment provides otherwise, an arbitrator is not hound by principles 
ofsulxtantivc law or by niles orevidcnce but 'may do justice as hc sccs it, 
applying his own sense of law and equity to the facts as lie h ids  them to bc' and 
his award will not be vacated "unless it is violative of a strong public policy, o r  is 
totally irrational, or exceeds a specifically enumerated liniitation on his power" 
(Matter 01' Silvciinan rB3ennior Coats], 6 1 NY2d 290, 308 [ 19841). A court is 
bound by an arbitrator's factual findings, interpretation of tlie contract and 
judgitient conccniing rcmedics, and 'cannot cxan-iinc the merits of' an artiitration 
award and substitute its judgment for that of the arbitrator simply because it 
belicves its iiitcrprctation would be the bettcr one' (Matter of New York Statc 
Clorrcctional Officers & Police Bcnevolent Assn. v State oi'Ncw York, 94, NY2d 
32 1 ,  326 [ 19991). Even wherc an arbitrator makes errors o!' law or ihct, a court 
may riot iinclertakc to coiifonii the award 'to [its-] seiise ofjustice' (d). An 
ai-bitrator's award will be confirmed ' i f  any plausihle basis cxists for thc award' 
(d, 179 AD2d 467,469 [ l s t  Dept], 
denicd 79 NY2d 759 [ 19921, citing Matter of Silvcniinn, supra)." 

(Azrielnnt v Azrielaiit, 301 A U U  269, 275 [ I "  Dcpt 20021; sce also Wien & Malkirl LLl' v 

IIelmsley-Spear, luc., 6 NY3d 471,479-480 [2006]; Matter of Camphell v New York City 

Transit Autk., 32 AD3d 350, 35 1-352 [ I "  Dcpt 20061; Matter of Solow Building Vo., 1,LC' v 

Morgan Guaranty Trust C'o. of Ncw York, 6 AD3d 356 [ 1 '' Ikpt 20041). 

,- I he pat-tics agree that the FAA applies to this controversy.' The FAA rmndatcs 

'Section I O  of the FAA provides, in pertiiient part: 
$ IO.  Same; vacation; grounds; rcliearing 

(a) In aiiy of the following cascs the LJnited States court in and ibr the district 
whercin the award was made may niakc an order vacating thc award upon the 
application of any party to thc arbitration-- 

(2) wlicre there was evident partiality or con-uption in tlie arbitrators, or either of 
tl1em ; 

(3) whew the arbitrators werc guilty of inisconduct in rcfiising to postponc tlic 
hearing, upori sufficicrit cause shown, or in rciiising to hear evitlencc pcrtincii( aiid 
matcrial to the controversy; o r  of m y  other iuisbehrtvior by which the right5 of any 

7 
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the enforcenicnt of arlitratioii agreements rclating to transactions affecting interstatc coriinici-ce 

(9 LJSC 4 2; Matter oi‘I3iarnond WatemroofinE Systems, Inc. v 55  Liberty Owners Corp,, 4 

NY3d 247, 252 [20OS]; MorEan Stanlev DW Inc. v Afridi, 13 AD3d 248 [ l s t  Dept Z004]). 

Petitioners argue that the Arbitration Award was in manikst disrcgard of the law 

Thc manifest disrcgard staiidard exists under fedcral law only. Whcii applying ldera l  law, N c w  

Yor-k courts apply the Sccoiid Circuit standard: ( 1 )  the arbitrators knew of a governing legal 

principle and ignored or rciused to apply it; and (2) the ignored law was wcll defined, explicit 

and clearly applicable to thc dispute (Wien & Malkin LLI’ v FIelmslcy-Spear, Inc., 6 NY3d 471, 

supra). ‘I’hc manifcst disrcgard standard is “severely limited” and is coilsidered “a doctrmc of 

last resort lirnitcd to ttic rare occurrences of apparent ‘egregious impropriety’ on the part of tho 

arbitrators, ’where nonc of the provisions of thc FAA apply”’ (A, 0 NY3d at 480-481 [citatioii 

omitted.)). As the Court of’ Appcals explained in Wien & Malkin LLP : 

“The FAA perillits vacatur of an arbitration award on four grouiids which 
all involvc fiiiud, corruptioii or misconduct on the part of arbitrators, grounds 
which are inapplicable to the present iiialter. 111 additioii to these foul- grounds, an 
award may be vacated under ledera1 law if i t  exhibits a ‘manifcst disregard of law’ 
(Llufcrco Int l .  Steel TradinE v T. Klavcness ShippiiiE A/& 333 F3d 383, 3x8 (2d 
Cir 200311; Goldman v Arcliitectural Tron Con, 306 F3d 1214, 1216 [2d Cir 2002], 
citing Diliussa v Dcan Witter Revnolds h c . ,  I2 1 F3d 8 18, 82 1 [2d Cir 1997]). 
But manifest disrcgard of law is a ‘severcly limited’ doctriric (Matter of 
Arbiti-ation No. AAA 13-16 I -OS 11 - 85 Under Grain Arbitration Rules, 867 F2d 
130, 133 [2d Cir 1989]), It is a doctriric oJ‘1ast resort limited to thc r-me 
occurreiiccs of apparent ‘egrcgious impropricty’ on thc part of the arbitrators, 
‘wlicr-e iiciric oi‘the provisions ofthe FAA apply’ (Thlferco, 333 F3d nt 481). The 
doclrinc of’manifcst disrcgard, therefore, ‘gives extreme dcfcrcnce to arbitrators’ 

party Iiavc been prejudiced; or 

(4) where ttic arbitrators exceedcd their powers, or so inipcrrectly cxcculed tlicm 
that a mutual, firial, and dcfin~te award upori the sub-jcct mattcr submittcd was iiot 
111adc. 

x 
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(DiRussa, 121 F3d at 82 I ) .  The Second Circuit has also indicated that the 
doctrine rcquires ‘inore than a simple error in law or a failure by the arbitrators to 
understand or apply it; and, it is niorc t-hail an erroneous intcrprctation of thc law’ 
(Ilufcrco, 333 F3d at 3x9) .  We agree with that prernisc. To rnodify or vacate an 
award on the ground of manifest disregard of the law, a court must find ‘both that 
( I )  the arbitrators knew ofa  govcrning Icgal principle yet rcfuscd to apply it o r  
ignored it altogethcr, and (2) the law ignored by the arbitrators was well defined, 
cxplicit, and clearly applicable to tlie case’ (Wallacc v nuttar, 378 F3d 182, 189 
r2cl Cir 20041, quoting Banco de Seguros dcl Estado v Mutual Mar. Off., h c . ,  344 
F3d 255, 263 [2d Cir 2003]).” 

(footnotcs oniittcd; id,; sce also Mattcr of RSG Caulkinr & Waterproofing, lnc. v J.1’. Moi-~aii 

C’hase 6t Co., N Y  Slip Op. 5 1002[U], 13 Misc 3d 12 I8 A )  [Sup c‘t, N Y  County ZOOS]); Mattcr 

of Sicmcns Transportation Partiiership I’uer-to liico, S.E. v licdondo Periiii J o i n t  Vcnturc, .NY 

Slip Op. 5 I730 [U], 13 Misc 3d 1208[A] [Sup Ct, NY County 200h]) ,  

The party secking vacalur bears tlic burden of proving nianifkst disrcgard of‘ ihc 

law (Westcrlxke C‘orp. v h i h a t s u  Motor Co. I k i ,  304 F3d 200, 209 [Zd Cir 20021). Ilerc, 

petitioners have not shown that tlie panel manifestly disregarded the applicablc law pwtaining to 

riiatcrial misreprcsentation, nondisclosure, utmost good faith, rescission, rcliance, waiver and 

ratification whcn it ruled in  respondcnts’ favor. Statcd otlienvisc, petitioners have not shown that 

the pancl know oCa govcming lcgal principlc, and refused to apply it or ignorcd it (Wien & 

Malkin LLP v I Ielmsley-Spear, lnc., 6 NY3d 47 1, supra). 

Nor is therc any showing thnt thc ~xinel’s fiiilure to issue a “rcasoncd” opinion was 

improper or constituted rnanifest disregard of thc law in any respcct. The lack of a 1-easoncd 

opinion is not a basis to vacate, as arbitrators arc not required to givc reasons l o r  their 

dcterminations (Folkwavs Music Publislicrs, Iiic. v Wciss, 989 F2d 1 OX, 1 I2 [2d Cir 1903]; 

Kokcri v ColoEne Keinsurmcc (Barbados) T,td., 98 C‘V Oh78 [MD Pa, Aug 23, 200hJ). Indced, 

0 
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hcr-e respondents originally reyuestcd a reasoned opinion, but later withdrew that request, and 

petitionel-s agreed to follow responclents’ prefcrciice with respect thereto. Thereafter, the parties 

wrote to the panel and lcfl thc question of a reasonccl award to  them. As such, petitioners’ 

present complaint that the lack of a reasoned award constitutcs grounds lor vacatur is 

incongnious at bcst. 

Accordingly, petitioncrs have failed to demonstrate that the Arbitration Aw;ir-d 

was issued in rnanifcst disregard of the law (E Wien Kr. Malkin LLP v Helttislcv-Spcar, liic., 0 

NY3d 471, supra; see also I x s e n  & Toubro Ltd. v Millenium Mgt.? Inc., - AD3cl __, 827 

NYS2d 866 [ I ”  nept 20071 [tlic pancl’s interpretation of the sub-jcct contractual provision was 

not in rnanifest disregard of the law, nor totally irrational, and nor did the arbitrators excced their 

power]; Matter of Merrill Lvnch, Piercc, Fenncr 6L Smith Inc. v Ciraef, 34 AD3d 220 1 I ’‘ Dcpt 

20061 [having failed to establish that tlie award was in rnanifcst disrcgard of applicable law, the 

award rnusl be confirmed sincc it  is well settled that such a11 award m a y  iiot be vacaled for ei‘rol-s 

of law or fact committed by the arbitrators]). 

Petitioners ncxt claim that respondents’ arbitrator actcd with cvident partiality> 

under Section 10 of the FAA, when he failcd to disclose his knowlcdge and conflict of interest 

pertaining to SS&CI;, based on his irivolvemcnt in tlie Jamaica Litigation, arid furthcnnorc, that 

such undisclosed conflict of interest rnatci-idly pi-ejudiccd pctitioners. This argument, howcvcr, 

is conclusory and not supported by the evidcnce. 

CPLK 75 1 1 (b) provides that an arbitration award may be vacated due to tlic 

parliality d a n  arbitrator- appointed as a “neutral.” That ground is not applicahle to a party- 

appointed arbitrator such ax MI-. Diamond, In Mnlter of hleehan v N : I S S ~ U  C:oniiii~iiiity Clollue,c 
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(24.7 AD2d 12, 17-1 8 [2d Dept I W]), the Second Department explained: 

“The tcnns of CPLR 75 11 (b) (I) (ii), which spccify that the ’partiality’ of an 
arbitrator ‘appointed a s  a neutral’ 
‘partiality’ of a patly-designated niemlxi- of an arbitral board m a y  not bc the basis 
Ibr vacatur. This provision conforms with the law as it evolved undcr- the Civil 
Practice Act, pursuant to which an arbitrator was not subjcct to disquali~ication 
‘solely because oi‘a rclationsliip tu his nominator or to the subject mattcr of the 
controversy’ (Matter of Astoria Mcd. Group [Health Ins, Planl,  [ 1 I NY2d 128 
(l962)], supra, at 137; sec also, Matter of Lipschutz lGutwirth1, 304 NY 58 
[ 19521; Matter of‘ American I;,acrlc Firc his. CO. rNcw Icrsev 111s. Co.1, 240 N Y  
398 I 1925 I ) .  The law recognizes the practical rcality that, in  a standard tripartite 
arbitration ‘each party‘s arbitrator ‘is not individually expected to be nculral”’ 
(Mattcr of Astoria Mcd. Group rllealtli Ins. Planl, supra, at 134; qiwtiiig 2d 
Preliiiiinary Report of Advisory Comni on I’racticc and P1-ocedure [ 1958 NY 
Legis Doc, No. 131, at 146; see also, Mattcr of Stegcl [Lewisl, 40 NY2d 687 
119761; Matter oi‘ State Wide Ins. Co. v Klcin, 106 AD2d 390 [2d Dcpl 19841; d, 
Matter of Excelsior 57th Cum. TKcrtil, 2 I8 AD2d 528 [ I “  nept 19951 [emphasis 
in original]).” 

bc a basis for vacatur, itnply that the 

Thus, undcr CPLR 75 I 1 (b), neither pcrsonal knowledgc iior partiality by LI party- 

appoint cd ar h it ra t o r cons tit 11 tes gruu t i  ds for vacatur , u 11 1 es s the a rbi tra t o r ’ s bel1 a v i o r a 111 o tints to 

corruption, fi-aud or misconduct, none of which are claii-ncd here (A; see also Mattcr of Astorln 

Medical Group (Health Insurancc T’laii of Grcater New York), 1 I NY2d 128 [1962]). 

“[lln a tripartitc arbitration, during the arbitrators’ deliberations, those arbitrators 
with personal knowlcclge of various iacts in dispute would be Irec to reveal to 
their colleagues whatcvcr was persoilally known to thcm. With this in mind, wc 
would find it incongruous if an arbitrator with knowledgc of disputed facts could 
not also cxpress that knowledge during the arbitration 1ie;iring 1 tself.” 

(Matter or Mcehan v Nassau C’oinmunrly Col le~e ,  243 AD2d at 18). 

In a nondisclosurc casc, “an award may not be vacated because of a trivial or 

insubstantial prior relationship betwccn thc arbitrator and the parties to the proccccling” (z 

Positivc Software Solutions, Inc. v New Century Mortyacc C‘orp., 470 F3d 278, 283 [Y” ( ‘ 1 1  
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20071). Rather, as described by the Fifth Circuit: 

“Oii its face, ‘evident partiality’ conveys a stern standard. I’ai-tiality mcaiis bias, 
whilc ’evident’ is defined as ‘clcar to the vision or ~indcrstaiidirig’ and IS 
syionyiioiis with manifest, obvious, and apparent. Webster’s Ninth Ncw 
C‘ollegiate Dictionan/ 430 (198s). ‘I‘he slatutory laiiguagc, with which we always 
begin, sectns to rcquire upholding arbitral awards iiiiless hias was clcarly evideut 
in the dccisionniakers.” 

(476 F 36 at 28 I ) .  

Thc Fifth Circuit, in Positivc Softwnrc Solutions, liic. v New C’entury M o ~ t ~ a ~ z e  

C‘orp., proceeded to hold that the allegcd conflict was indeed trivial and attenuatcd, and thedo t -e  

vacatur of the arbitration award was not propcr. Thc ider-al appeals court concluded that: 

“Neither the FAA nor thc Supreme C:ourt, nor predominant case law, nor 
sound policy countenanccs vacatur of FAA arbitral awards for nondisclosure by 
an arl3itrator unless it  creatcs a concrete, not speculativc impression of bias. 
Arbitration may havc Ilaws, but this is not onc of them. Thc draconian remedy ot 
vacatur is only warranted upon nondisclosure that involves a sigriificnnt 
compromising relationship.” (476 F3d at 286). 

Although petitioners suggcst that Mr. Diamond impropcrly fiiilcd to disclose that 

he had a rclationship with SS&G, and that this somehow iinpactcd the pancl’s decision i n  

respondents’ favor, thcre is no proof that this illidisclosed relationship was substantial and 

nontrivial and had any coriccivable bearing on thc result of the proceeding. Nor, othcr than 

speculation, has any i-neanirigfd proof of pilrtiality o r  bias by Mr. Dianiund, who Iiad no 

discci-nable financial interest in  this procccding, proffered by petitioners (see Matter of Merrill 

Lynch, l’iercc, Pcnncr & Smith Inc. v (.h-acf, 34 AD3d 220, supra; see also Matler of Wcinrmtl 

(Carp), 32 NY2d 190, 201 [ 19731; Lucent ‘I’cch. Inc, v TatunL C‘o., 379 F3d 24, 28 I2d Cir 

2004]), or that this i s  a casc wlier-c Ihc arbitrator was ‘“denf to thc testimony or l>lind to tlic 
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quoting Matter of Astoria Medical Group (Health Irisuraiice Plan 01‘ Greater New York), I 1 

NY2d at 137; I’ositive Software Solutions, lnc. v New Ccnturv MortmKe Corn., 476 F3d 278, 

supra). Accordingly, petitioners’ claim of evident partiality is rejected. 

Morcover, cven if pctitioncrs established evident partiality by the arbitrator, thcy 

waived the right to object to the Arlitration Award on that groimd. Respondents have submitted 

proof that petitioncrs wcrc aware of Mr. Diamond’s involveiiient in  thc Jaiiiaica 1,itigatioii I I I  

Dcccinber 2005, but failed to raise his alleged partiality as an &jcctioii until after- the Arbiti-alioii 

Award was rendcred. It is well settled that a party with knowledge of partiality must raise tliis 

objection, or the objection will be deemed waived (z Matter of J. 1’. Stevens & Co. (livtcx 

Corp.), 34 NY2d 123, 129 [I9741 [“[ilf a party gocs forward with arbitration, having actual 

knowledge of the arbitrator’s bias or of facts that reasonably should have pr-omptcd further, 

liiiiited inquiry, it may not Iatcr claim bias based upon the failure to disclose such facts”]), Thus, 

i n  Matter of Meehan v N;~SSNI Clommunity ColleKc, the Second Lkpar-tmeiit stated: 

“Even assuming that the arbitrator’s persorial knowledgc of, or testimony 
with respccl to, tlic facts in  dispute could be considered a form of rniscoiirluct 
rcndering the award subject to vacatur, such relief would in any event not bc 
wairantcd i n  these cases whcrc the collcge waivcd its right to object. In Matter of‘ 
Crystal City Police Bcncvolent Assn. (City of Corning) (91 AD2d 843 [4“’ Dcpt 
I9XZ]), the C’ourt revicwcrl the award inadc by a tripartite panel ofarbitrators, one 
of‘whosc iiiembcrs was not only ‘partial’ (cf., Matter of Astoria Mcd. Group 
J Ilcallh Ins. Planl, [ I  I NY2d 1281, supra; Matter of Siecrel rLcwis1, [40 NY2d hH7 
(1cl7h)], supra), but ‘was a real party in intercst as one of several claimants’ (91 
AD2d, at X44). Dcspite this irrcgularity, far morc f~~ndarnental than any alleged in 
thc present c x c ,  the (hurt  held that the party aggrieved by the award had waived 
its objcctioii ‘by participating i n  the arhilration with liill knowledge of itlie 
ar-bitrator’s] intcrest and by failing to object until after the award’ (Matter of 
Crystal Ci ty  Police Benevolent Assn. [C‘itv of Coriiiiic1, [!I 1 AD2dI at 844, citing 
Matter ol’Millikeii Woolciis [Webcr Knit Spnrlswearl, I 1  AD2d 166 [ l ”  Dcpt 
IOOO] ,  nffcl9 NY2d 878 [ 196 1 J ;  Mattcr ofNewburgei- rKosc.[, 228 h p p  Div 526 
[ I “  rkpt] ,  affd 254 NY 546 [ 1930.1: Milttcr of‘Cheelc v Clh11hb L‘ S O I ~ ,  70 AD2d 
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622 [2d nept 19791; West Towns 1311s Co. v Division 241 Amnlpimated Assn. of 
St. Elec. Rv. 6t Motor Coach Empls., 26 111 App 2d 398, 168 NE2d 473 [ 1’‘ Dist 
I960]).” 

(243 RD2d at 18- 19). 

A review of thc record confirms that substantial eviclence was prcsented by 

respondcnts in support of’their claim, aiid the Arbitration Award rescinding the XOL Contracts. 

The Arbitration Award is thercfirc coiifinncd. 

In light of the above, the motion to iiitcrvciie is denicd 3s moot. 

C‘ONCLUSTON 

It is ORDERED and ADJUDGED that the petition to vacate the Arbitration 

Award is denied, and the procecding is dismissed (motion 002); arid it is flirther 

ORDERED that the iiiotioii by respondents to contimi the Arbitration Award is 

granted arid thc Award is cotifinned (motion 004); and it is fiirtlier 

ORDERED that the niotion by lion-parties, Certain LJndercvritcrs at Lloyd’s, 

London idciilified as Syndicate Nos. 5 10 (Kiln), 47 (JRR), 990 (BAR), I241 (CAR), ,529 

(MtIE), and Markcl Intl. ,  lnc. (f lWa len-a Nova Ins. Co., Ltd.), for a n  order grmting ~novants 

leave to intcrvcnc as petitioners in  this proceeding, and to file their petition in thc f o ~ ~ n  attached 

to their moving papcrs, is denied as moot (motion 003). 

?’his constitutes thc order and jiidgrnent of the court. 
,- 
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