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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART - EMILY JANE GOODMAN 
PRESENT : ~1 . 

Index Number : 101000/2004 
DAYAN I M I  FARANG IS 

OTIS ELEVATOR 
Sequence Number : 004 

SUMMARY JUDGMENT 

'd j: 

INDEX NO. - 

MOTION DATE 

MOTION SEQ.  NO. 

MOTION CAL. NO.  

Tho following papers, numbered I to were read on this motion to/for 

PAPERS NUMBEREP 

Notice of Motion/ Order to S h o w  Cause - Affidavits - Exhibits ... --.- ~- -- 

~ Answering Affidavits - Exhibits ~ ~ 

---- 

Cross-Motion: I 1 Yes I 

Upon the foregoing papers, it is ordered that this motion 

Check if appropriate: 1 1 D O N O T P O S T  [* 1 ]



[* 2 ]



ciinic to ;I Lioltitig stop without the doors o p i n g ,  illid then rcturncd “rapidly” tn the 6th floor. 

w1ici.t: 11 c m c  t o  n stop, again wi thou1 the doors opening (d, at 170-71 ). ‘I’lic elevator then 

travr-:lccl i io r ina l ly  f ium tlic 6th floor down to the lobby, where tht: d~)oi-s opctied, and she wallicd 

thc control pmcl and that  :in al;11-n-i souiidcd and she heard :I recoidecl Fciiialc voice snying 

“[w]c’i-c expci-icncing operating dil’ficullics.” (& at 173-74, 176, 248-49, 254-56). ‘I’hc partics 

Altliough p1;iititiiT did not lh11 to the ground i n  tlic elcvator, she claims that “the clcvator 

Joliii I’ullara, tlic liallinan on d u t y  at the time of the incident, tcstificd tha t  hc wx i n  the 

lohby ol‘ [tic biiildiiig, standing at the concierge desk. Hc tcstificd h i i t  Iic did riot hear a n  al;ir~ii 
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dropping o I- operati ng i ri~ippropri;itcI y :is cl ai rricd by the plaint il’l.  

Dcfciidants alsc) pi-offer ;in ai‘l‘idavit li-om John 1). McHugh, an alleged expert in  the 

clevalur inctuslt-y.’ MI-. McHugh opines that the clcvator travcls at :1 rate of 1600 f p i  (incaning 

l’cct 1x1- iiiinule), bill h i i t  to iittain ils ful l  speed, the elevator- must travel a t  least scven floors to 

accclci~atc to that spccd, i i r d  that ,  similarly, the elevator hegins lo  decelet-ate at least seven floors 

between [lie 6th I‘loor and the lobhy, the clcvatoi- could not p:)ssibly have travclcd “fastci. t l i m  

noi-md” ;IS claimed hy  thc plaintiff a s  i t  ricvci‘ rcachcd its f u l l  spccd. In addition, Mr. Mcl liigh 

contcncls that the clcvatoi’ did nol over-spccd, bccause i t  wiis equipped with ;I govei-iloi-, which i s  

both ;in clcctrical and a ~ r ~ c c l ~ i ~ i i ~ ~ l  dcvicc which acts to stop the elevator i C  i t  exceeds its nornial 

iwiiiiiiig spcccl only slightly. When the governor engages, i t  opens ;I safety circuil, whicli niiist IIC 

;I closed Io(np in  ~ni.dcr for tlic clcvator- to n i n ,  thus dcpi-iving Ilic elevator of clcctiicity and 

causing thc tmlic to :ippIy, Mr. Mcl-lugh contcnds that plaintiff’s own tcstiniony cstshlishes t h u l  

the govci-nor did not activatc, because she tcstiticd that the clcvator movcd alicr it stopped 

claims, the govci‘tior would havc bccn xtivatcd and tlic clcvator would not h;ivc Ixen d ~ l e  l o  

inove al’terwards u n t i l  ;I mechanic at-rived to I-eset the govet-nor. 

1’I:iititiff’s complaint asserts ;I single ciiuse of action Cor commun law iiegligcricc. “An 

clcvatoi- conipaiiy wliich agrces to maintain ai1 clcvat.or in safe opci-ating condition m a y  he liable 
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hased on the thcory of res ipsa loquiiur.  

abi)ut the disltuice bctwccri thc I'ifth and lobby 1'1oors and qucstions whethci- thc govctiioi- wits 

levcl 0 1  maintcnance pcri'or-mcd was inadeqiiate, because Otis' rnaintenancc rccords show that 

o n l y  four :rnd one-lialf Iiours or maintcnancc work was pei-forincd on elevator #4 i r i  tlic six 

inonlhs prior t o  July 24, 3003. Thwcver, Mr. Cmajat Fdils to explain Iiow this alleged 

clcvatni- controllci- such ;IS a cotqioncnt of :i printed circuit board C)I- software prog~.aiii; (71' (3)  

outsjclc inlcrlerence caused by t~~insient radio signals ai'fectiiig the conti-ol systcrn. As clescr~ibecl 

hclow, Iliesc theories ~c not based on any evidencc i n  (lie recoi-d, and iiiiiouiit to nothirig mol-c: 

~ ~ ~ ~ i t e i - i d  facts no t  siipportcd by the evidencc and may not giicss or specii1:ile in tlrawing a 

ccmcliision. Hainhscli v New York Citv Tmisit Auth., 03 NY3d 723, 7 2 5 2 6  (1984); Santoni v 

Rei-tclsiiiariil Prop., Iiic.., 31 AD3d at 714- IS; 'I'irniiiins v Tisliiiim Consti-. (:o~-p., 9 AD3d 62, 00- 
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70 ( 1 s t  Dept), Jy disiiiisseci 4 NY3d 739 (2004), rear: denied 4 NY3d 79.5 (2005) .  

MI-. Ciiri-ii-jiit hin-iself cliscounts his firs1 lheory. He avei-s that an intcrn:iI kii1iii.e o f  ;I 

printed circuit ho;ird or software would caiisc on-going prohlems, and tlwc is iio cviclence of any  

oiigc)irig piuhlcnis with [he suhjecl elevator dtcr tlic I u l y  24th incident. He fui-tlici- relics nti thc 

fact that a system rcsct wits pcrfoi-mecl by John O’COIIJI~II, the Otis tnechanic who responded to 

tlic sei-vicc call, :is indicative thnt thei-e was no perninncnt f3iIui-c of :my component. With 

I-cspeot to his second tl~ccnry, lie mcrcly contends thal “[a]ll solid state control systems rec1iiii-e aiicl 

should 1 7 ~  properly shielded aguinst l-ildio f~-cqucncy ititcifcrciicc,” 17111 fails to explain I I O W  U I ~  

why 1hc subject elevator was no t  propel-ly sl~icldcd on the date of the incidenl. In irdcfition t o  his 

p ‘11 - 1  iiie - 

Otis’ alleged iiiadeq~iatc ir~airiteiiancc o f  Ihc clcvalor has :inythiiig to do wi tli ixdio frcqiiency 

i nlci-fcicncc -- which appears io be a design defect. As cxpl;iineci by defenclants’ clcvator 

constiltant, Joseph B;iina, the clcvator, ;in Elevonic 41 1 modcl, is clcsigncd to bc immune from 

ixl i  o l-iqiicncy i nlcrfcicncc. 

tu provide ~iiiyjIistil‘ication oi’cxplanation for his opinion, he fui-thci- F‘iils tn cxplain how 

MI.. C.h-r;~.jiil fiirthcr conlends t h a t  the rccords of service calls pi-oclucecl by Otis pi~ove t h a t  

clefcndants were ;iw;ii-e of oper;itioiial problcnis with clcvator #4. He coiitencls that in  the ninc- 

day pci-iod pi.ior t n  .July 24th, there were llii-ee callbacks4 iiivolving clcviitor #4 being out of 

service, TTowcvci-, I I C  fails t n  cxpl:iin how any of tticse ci~llb~icks would 11;ivc p t ~ t  defen t la~~~s  0 1 1  

11 o t i cc t I1 I I c t I1 c c I c v 3 t 01‘ w :is c x pcr i c n c i t i  g o ii I s i de in t el-fci-cn cc c ;iii s cd t> y t ran s i e i i  t 1-ii di o si g rI a I s 

iil‘l‘ecting thc control systcrn. 111 iiddition, ;is defendants poitit out, ~ T I C  o f  thcsc callbacks 

The term “c;illb:ick” 1cfci.s lo ;I call hetween tlic custornci’, in  this instance 845 LJN Plw.i1, 4 

repoi-ling ;in elev;itor shutdowii, complaint or prot>lem to Otis. 
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involved the clevator speeding, dropping, or stopping dmptly.  011 J u l y  15111, 2003, the elevator 

WIS rcpoikd ;IS stuck on the 23rd floor with the doors closcd and enipty ofpassengcrs. A scconcl 

callback on that datc ;ippcars to i.cfei- to the samc incident. In the third callback, occuning on 

J u l y  16tI1, the I?uilding repoi-ted tha t  the "PE-3" elcvntor w;is s l i i~ tdow~~ on the 4Slh floor with the 

doors closed nnd cmpty of passengcrs, a n d  this was found to  Ix due to ;i blowii fusc in  the n ~ i n  

clccti-icril supply. Altli~iigli this evidence is notice of an operation publcm with tlie clcv;itor, i t  i s  

not rioticc o f  thc pi-oblem at hand LIS the condition which sllegcdly causcd tlic elcvalor l o  di-op 

2nd risc 2s plaintiff allegcs is unknown. 

"Wlierc the ;ic1ii:iI or specific c;i~isc of a n  accident is unknown, Linclcr the doctriw of res 

ipsa locluilur i l  jut-y niay in  ccrlain circumst:i~iccs infcr negligerice n-ierely from thc happening of 

:in cvent and the defcndant's relation t o  it ." Kambat v St. Francis ITosp., 89 NY2d 489, 494 

( 1997). The 1cs ipsa infeicncc, in  effect, si] tislitutes for cvidence of aclual or consti-uctive noticc 

wl ic r~  noticc is ;i necessary elcmcnt of plaintil'l's claim for negligence. rliltigcr v Tsi~l Realty 

C ' h - p . ,  390 N Y  492, 495-496 (1943); Mciia v New Yoi-k Ci ly Timisit Aiith., 291 AD2d 215, 220 

(1s t  r k p t  2002); Parsons v Slate of New York, 31 AD3d 596, 596 (3d Dcpt 1968). 

Suiiirriary judgmcn~ iiiusl hc cienicd as plainlift' h a s  1-aiscd ;i ti,iablc issue of fact as to the 

applicubility of the doctrinc of i-es ipsii IoqLiitor, which genci-ally applies to c;iscs involving the 

cx L I ':I oi-d i t i  ary 111 o v e  iii cn t ol' ;I t i  c 1 e v:ito r , i nc I ucli ti g ci 1-0 p p i t i  6, slop pi 11 g a b r lip t 1 y an cl m i s - I c v e I i ti g . 

Sce 13~irocss v Otis Elevator Co., 114 AD2d 7S4, 785 ( I  st  Dcpl IgSS), afld 69 NY2d 623 (1986) 

(riiis-lcvelcci clcvator); r)iPilalo v H.  Park Centi-it1 ITotcl, L.ld.C'., 17 AD3d 191 (Is1 D q ~ t  2OC15) 

(clevator p lun~cd  I8 f1oc)rs to elevator p i t ) ;  Gul-evict1 v O~icens Pa& Really COI-IX,  I2 ADCicl 560 

(3d I k p t  2004) (n-iis-lcvclcd clcv;itur); C?;irr;isco v Millar Elevaior Indiis., lnc., siip~.n, 305 ADW 
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353 (clcvator passed design;ited floor-, stoppcd suddcnly, anci began to shake iiiici vibrate); 

Artlolai v 'I'wo Bi-oadw:iy I m d  Co., 276 AD2d 264 (1s t  l)ept 2000) (mis-lcvclcd ClcVtltOJ'); 

Dickniari v Stewart Tenants C O I - ~ . ,  221 AD2d 158 (1st Dept 1995); L h k e  v Duane Br-oad CO., 

18 1 AD2ci 589 ( 1  st Dcpt 1992) (clcvator fcll six stories unt i l  govci-nor- stoppcd it ;ihi-uptly); 

Willden v Otis Elcv:ito~-(.h., 178 AD2d 878 (3~1 Dept 1991), : i p p l  dcnicd 79 NY2d 7 5 s  (I0917) 

(clevator fell I'rom sixth tlooi-, w i i c  t o  sudden stop, rose ;I clislancc, :incl thcri fell and c:iiiic to ;i 

scconcl sudcien stop); I3iqio v Otis Elevator Co., 175 AD2d 823 (2d Dcpt I901 ) ( c h a t o r  n i i s -  

levclcd); Willimis v Swissotel New Yor-k, Inc., 152 AD2d 457 (1st Dept l9S9) (elevator Cell nine 

storics and :ilmplly stopped just below the 

'I'hc submission of i1 case to ZI jury on thc thcoiy of  rcs ipsa loquitol-  is w a ~ ~ a n t e c i  when thc 

plaintiff  can cstablisli the f ~ l l ~ ~ i ~ ~ g  eleincnts: "( 1 ) tlic cvent niust he or ii k ind  which orclinarily 

clocs i i o t  occur in the absencc of sonicoric's negligence; (2) i t  must he caused by ;in agency or 

inst~.i~rnctitaIity withiii the exclusive control or thc dcfcndantrs and]; (3) i t  iiiust riot  Ililvc bccn 

due to  any voluntai'y action or contribution on the part ol' the plaintiff." Dc1mi:itossi:iii v .  Ncw 

Yoi.1~ C i ty  Tixnsit A i i ~ l i , ,  67 NY2d 213, 226 (1986) (citxtions oniittcd); scc :ilso B:inc:i Di Rom;i 

v MLI~LI;II O F  Am. I,ifc Ins. Co., Inc., 17 AD3d 119, 120 (1st Dept 2005). 

I n  Willinins v Swissotcl New York, T i c ,  SLIPII, the First Deparhiient 1-tllec1 that the 

plaintiff's testimony alone :IS to how thc clcvnlor [ell nine stories and abruptly stopped just helow 

the lobby, throwing Iiiiii to the I'loor and against the wall, was "sufficicnt cvidcncc, if foiltic1 

'S:iritoiij v Re~-telsmann Proi~.. Inc. (2 1 AD3d 7 I ? ) ,  which dcfciidaiits arguc siqqwi'ts tlicir 
enlillement to st~nini:ii.y judgniciit, involvcd ai1 ; I I  legedly ciefective clevator door closing 011 thc 
plaintiff's :ii-in. As Otis, also a c le~edanl  in  that c;isc, rccognizcd, clcvatn~--doo~- cases hilvc not 
gencr:illy txcn found to mcct the 1hIlX-1Jill-~ test oC res ipsa loquitor. & S;intoni Iiccoi~cl on 
Appeal, at  p. 68 1. 
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credible by tlic trier of Licl, to support thc application of the [res ipsa] doctrine.” 152 AD2d at 

459. Thus, tlic court ruled that even though dcfcridants’ expert testified that i t  was physically 

impossible for the accidciit to have occiiri.cd 3s  rclatecl by the pl;iititiff, and plaintifr I‘ailed to 

ol‘fcr aiiy cxpert testimony, i t  was m o r  for [lie trial court to have dismissed the coriiplaiiit at trial 

foi- f a i l i ~ i c  t o  pi’ovc ;I prima fiicic c x c .  

111 C:ni-i-iisco v Millar Elevator Indus., Inc., supra, the Second Departrncnt ruled that 

siimm;u~y juclgmeiit WAS impropcrly granted to mi clcvator miiintenuice coiiilxiriy i n  ;1 c ~ s c  wherc 

the plaintil’f allegecl lhat tic was ~i-appcd for an hour in  an elevator that ~ ~ a s s c d  ttic flooi- Iic 

clesignatcd, slopped suddcnly at another flooi-, and tlicii began to shake and vi lmtc.  Evcri though 

thc pliiin[iff had friilcd to raise a triable issue of fact as to whethcr thc dcfcndant has actuul o r  

constructive notice ol‘ any  dcl’cctivc condition in the elevator, the court ruled that the plaintiff h x l  

raisccl ;i triablc issue of fact :is to the applicabilily of tlic res ipsa loquitor doctrine wticrc tlic 

clcvutoi- w;is i n  the dcfcndant’s possession and control, the plaiiitiff did riot contribute to the 

mall‘ii~ictioti complained of, and thcrc was a11 issue o f  fact ;is wtictlier the malI‘unction ;is 

descriticd by the plainliff was an cvcrit that would not ordinarily OCCIII- were due care exercised in  

t 1 le e I cva  t or’ s r i i  ;I i n t cii illice. 

111 thc ci\Se at hi~r ,  thc coiirt tiilISt, OII summary judgll1ctit, :icccpt tllc plaintilf’s S W O ~ I I  

testimony BS to what hiippcricd to her i i i  cleviitor #4. iis triic sincc courts do iiot make creciihi lily 

detcr-niiriatic:)iis on sii~~iiiiar.y judglncnt. S.J. Cawliii Assoc., Inc. v Globc Mf:. Cori~., 34 N Y X I  

338, 141 (1!)74); Leliiw McGovem Rovis ,  Inc. v New York Yaiikccs, 207 AD2d 256,  258 ( 1st  

Dcpt 1904). ‘I’hus, p1:iiritif‘l”s testimony alone is sufficici~t cvidence, i f  founcl crcdihlc hy tlic t-i’ici- 

o f  fact, to infei- negligcncc siiicc ;I jui-y could conclude that,  even if the iictual c;iusc of tlic 
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accidcnt i.cniains unknown, i t  was more likely than not that tlic cr-rxtic movcment of the elevator 

W;IS cilllseci by del'e1ldillils' negligence. Ho11~1ri1 v KWK ASSOC., JIX,  2 AINd 307, 208 (1s t  Dept 

2c)c)3). Mol-cover, plaint in"^ expcrt's opincs that the clevatur caiiriot, iindcr- noriiial 

circurnslanccs, pcrfurm in tlic manner plaintiff dcsciibcs, suppoi-ti ng thc conclusion tha t  tlic cvcnt 

i s  ol' [lie k i n d  which ordinarily does not c)ccilr ahsent negligence. 

l.)cTciidan~s a 1 - g ~ ~  1hat [hey did not control the elevator, bcc:~rlisc plaintiff tcslilied tha l  she 

pi-csscd tlic i d  stop switch button. Whcthcr plaititjj-'f i n  fact pi'csscd or. piillcd h e  ired eiiiei-gciicy 

stop switch button (G Ihyan im Tr. at 1.73-74, 176, 248-49, 254-56), :i fact tti;il defendants 

thcmsclvcs disputc, a n d  whethei- slic hci-sclf thus cnusccl tlic abrupt stopping of the elevalor ;IS 

dcsci-ibecl ;IS pli~i~til'T, is ;I question of Lict for trial. 

For the foicgoing nxsoiis, i t  is hcirhy 

OWJ3lWl> thal ciefendants' motion for sunimai-y judgment disniissing the cornpl;ii t i t  is 

denied. 

Dated: Mui-ch 26. 3007 

EMkY JANk6OODMAN 
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