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The 'following papers, numbered 1 t o  were read on this motion tolfor - 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits - ~ 

.~ -r Replying Affidavits __ 

PAPERS N U M B E R E D  

Cross-Motion: 1 I Yes 

Upon the foregoing papers, it is ordered that this motion &w?f-----' 

Dated: - 

Check one: ' , 1 FINAL DISPOSITION 
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-against- 

AMCl LI MTTED, 

the gimuticis that llie parlies had a "special cmployment" relatioriship which, under the 

Workcrs' Coinpensalion Law, precludes plaintiff l'rorn scckirig dnrnagcs lrom his special 

cinp lo y e I- ( d efe ri clan t ' s lo urt11 affi r i m  ti v c: de Ken s e) .  

Pldiiitiff Manucl Torrcs (Torres) coinmciiced this action to recover daniages I-or 

injuries lie suslaincd 011 Mal-ch 25, 2003, while I'ixing ;i iiiacliiiie on dclcndmts' premises 

on h c  socoiid l'loor 01' ;I buildiiig located at  33-20 48'" Avctiiic, Long Island City, New 

York (1110 Huilcliiig). At thc time of thc accidcnt, a i d  for at least thc prior scvcii years, 

plairilil'l' was einplnyed hy non-party AMPF, which is a separalc corporate entity 

opcr;itiiig out of bolh h c  lirsi floor and hall' of the second floor ol' the 13uilding. 
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0 1 1  tlic day 01’ tlic iiccident, Imreiimtti scnt ‘I’orrcs to assist in the repair of a paint 

fumcs i.cmovnl inachinc at AMCT. Altho~igh Toil-es told Lorcnzotti that hc was not 

clualil‘ied to do this type of rcpair, hc was, appxeiilly, oi-dcred to go to AMCl or risk 

losing his joh. C‘oncerncd for his job, Toi-res went over to AMCl’s section of tlic building 

a id  began to work with AMCI  eniployees Juan Crux (Crux)  aiid Daniel Ruiz (liuiz) 011 

thc suhjecl motor. 

Alter about two hours of trying to fix thc motor, Ruiz, uccidenlnlly, turned on thc 

inachine while ‘l’orres’s left hand was slill inside. As a result, ‘lorres sustairied partial 

ainpiitatioiis of liis leCt third and fourlh fingcrtips, and was tnkcn to St. Johns Queeiis 

Catholic Medical Ccnter, in  .Hxrlhiirst, Queens, wherc he iriiderwent a scrics of opcrntions 

011 Ilk le11 hand. 

As ;i result, ‘l’orres liled for Workcrs’ Compens3tion (WC) benefits and a WC 

Iicai-iiig w:is hcld on Deccinber 27, 2004. ‘Ihc Notice of Decision of tlic Statc of New 

Y 01-k - Workei-s’ Coinpeiis~ilioii Hoard (WC Notice) ~~war-dcd ‘I’ocrcs disability paynicnts 

ovci- a period of 24.8 wceks, running 1-?om July 6, 2004 to December 27, 2004, at a 

weckly mtc of $125.00, for 3 X U I ~  total 0 1  $3,100.00. The WC: Notice listed only AMPI; 

;IS plainliff’s ciiiployer, arid neither AMCI nor any othcr entities wcre lislcd as additional 

p x t  i cs . 
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By scrvicc of n sur~ir~ioiis arid coinplaint, dated February 23, 2005, Tori-cs 

coiiiiiicticcd the instant action charging AMCI with mgligencc, carelessness, and 

rccklcssriess i t i  i IS owncrship, opcr:itioIi, and supervision of the machinc. lssue was 

joined by sci-vice of AMCI’s aiiswer, discovcry ciisued, and although a nok of issue has 

no t  bccn lilcd, AMCI scrvcd the instant motion lor an order dismissing the coinplzliiit on 

the ground that the action is hai-rcd by the WC I,aw. 

A M C l ’ s  position is that, as an employee who was injured in thc course of his 

crnploymcnt as n result of the actions of a AMCT ernploycc (Ruiz), plaintil‘l”s exclusive 

rcmcdy is to l‘ilc for WC: benefits (Workers’ C:oiiipensntion Law 3 1 1  ; 13illy v Consc:)l. 

Mach. Tool Chrp., 5 I NYM 152, 150, rearg denied 52 NY2d 829 119801; Cronin v Perry, 

344 AD2d 448, 449 12”’ Dept 19971). Dcl‘cndant also asserts that at  thc t h e  of his 

accidcnt, plaiiitiff was n “special cmploycc” of AMCI ,  and 11s such, his receipt of WC 

benefits f rom his gcncral employer [AMPI.’] precludes him l’roin bl-iiiging ;i tort actiori 

against cithcr lij s special employer or his gcncral employer (Workers’ Compcnsa1ion I .:iw 

$ 29, si117d 0;  ? ’ h o m 1 7 ~ o i i  v Gi*iimrrinn Aerospace Coi-p., 78 NY2d 553 [ J 99 I ] ) .  

Ncitlicr party dispiitcs the fact that ‘I’oi-r~s, ;i gcncral cinployee fo r  AMPF, was scnt 

to hclp I‘ix AMCl’s  bi-okcn machine over his ohjljeclioii. Plaintiff, however, sharply 

disputes AMCl’s claim t h a t  a special eiiipIoyec/cmplt,ycr rclalioiisliip existed txtwccn 

thcin zlt thc time 01 the accident. It is well settled law in Ncw York that.: 
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;I gcr~eral cmployce ol‘ uric einployer may also he in  the special einploy of 
anollicr, notwihstanding the gcneral eiiiploycr’s i-cspoiisiihili ty for payment 
of wagcs arid for rnaiiilaining workcrs’ compensation arid other employee 
bciiefils. A special cinployec is described as one who is transfei*i+cd for a 
limitcd tirne ul‘ whatcver duration to the scrvice of anothcr. Gciicral 
cmploynienl is piuunied to coiltinlie, bul this prcsuinption is overcoinc 
upon clear denionslration of surrcndcr o f  coiitrol by h e  general employer 
and assiimptioii of ccmtrol by llic special employer 

(‘l’hoiiipson v Gl-urnrmin Aerospace Corp., 78 NY2d at 557 [iritcrnal citations omitted]). 

While the courts Iiavc not rccogrii~cd any one i‘Ltcloi- as controlling when called upon lo  

dctei-mine thc existence 01 a special employincnt relationship, h e  iiclors they havc 

dccmed rclevrlnt iiiclucle “who controls and dirccts the Inariiier, details arid iiltimatc result 

01‘ h e  cr-nployce’s work” (id. at SSS). 

To Illis cnd, AMC1 argues that both AMCI rind AMI’F txloiig to the same OWIICI-, 

have the s;tiiie prcsideiit and vicc president, and operate togetlicr. AMCI offers the 

deposition testimony of I ,orcnzotti who, in response lo cluestions posed, stared that he is ;i 

gcncrd iiiaiiager for AMCT, a vice-prcsideiil I‘or both AMCI and AMPF, and that, 

altlioiigli the coinpanies have dillereiil cinployees, he has the authoi-iiy 10 rnovc h e  

control, arid AMCI took control. Morc specifically, on thc morning of March 25, 2003, 

AMPF supervisor Lorcnzotti reliricluished control of Torres to AMCI supervisor 
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1 ti opposition, plaintiff argues that AMCI lias iiiis-Charactcri~cd the relationship 

t1iw;il-t plaintifl’s right to rccovei-y. Toi-res submils thc WC Notice which lists AMPF as 

his employer xid I‘ails to list AMCI as cithcr a11 cmployei-, 01- as a11 additional party. TIC 

also ol‘lcrs Lorcnzotti’s testi inony ;is cvidciicc that AMPF arid AMCI inaintain separatc 

oll’iccs, have separate payrolls, a id  have difl’ei-eiit sets 01‘ cmployccs. ‘I’oi-res submits ;1 

copy o f  his own pay stilt:, showing that lie was on AMPF’s paymll, arid :i copy 01‘ what is 

piirported to I x  Ruiz’ pay stuh’ showing that he was 011 AMMCl’s payroll. He inairitailis 

that, iii all the years he worked l‘or AMPF, hc had ncver before heen sent to do any work 

for AMC‘I, and h a t  at no time while hc was working on the iliachine ori March 25, 2003, 

did he bclicvc hir-nscll‘ to be iiiidci+ tlie directioii or control of‘ AMCI. 

Thc ccntral issue oii this suinmary judgiiicnt inotion is whether ;i special 

cmploymciit rcltltionship cxistcd bctwccn thc partics on Marcli 25, 2003. The clcposiilion 

tcstiinoiiy oC ‘l’orrcs and Lorcnzotti conflict as to “who coritrol[led] and dircctl cd] the 

i~i;iiiiicr. details and ultimatc rcsull” of ‘I‘orrcs’s work 011 thc date of the accident. Thc I‘act 

AMC:I m d  AMPF helong to the smlw owiiei-, president and vicc prcsiddcnt is 

lo thc ccntral issue ;IS to whcthcr Torres’ crnploycr, AMPF, trans l‘ci-i.ed coiitrol 

Ir 7 I oii‘cs siihinits ;i sworn af1‘id;ivit stating, i n  rclcvant pni’t, t ha t  “ [  i [ti 2003, D;uiiel I<iiiz did 
give mc otic of his original p;iystuhs. 11 did not incluclc Ihc hottoti1 poi-tion h a l  woulcl h v e  
i iic 1 iidecl hi s 1x1-son al i t i  rol-mat i oil .” 
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ovcr plairiti1.f to AMCI (s Ilzieriin v I800 Boston Posl Rd., 25 AD3d 336 Llst Dcpt 

3006J [~allliough two corupanies were managed by the same iridjviditiil 110 issue of fact 

was pi.esciitcd ;IS to spccial einployinent bccause therc was no evidence that p1;iintiff’s 

cinploycr trar1sI‘encd control over plaintiff to the other company raising thc del‘cnsc]). I t  

is tlic “party with power to control ratlicr Ihan  thc party tcmporarily designating the place 

01‘ work, tlic details arid time ol‘ the work is the party who is the crnploycr” (see Bird v 

N Y S  l’liurwi4y Autli., 8 AD2d 495, 498 14th Dept 1059]). M O ~ C ~ V C I - ,  thr: rcquisile proal‘ 

01. :~ssurnptior~ of coritrol by AMCT is lacking. Tlic only cvidcricc subrriilted by invv:iiit :is 

to  the relationship bctwceii AMCI and AMPF is Lorcrizutti’s own dcpositiori tcstiinoiiy, 

arid a rcvicw 01‘ his tcstimoriy reveals that the lines ol‘ deimiution hctwceri the two 

coiiilxmics is IAui-ry at best. Further, tlic is ;iri issue 01‘ Iact as to whether 1’orres was 

a w ~ x  of ,  or iiiiplicclly coiisented lo ,  the crnploymcnt rclatioiiship with AMCI (see Mui-ray 

v LJi i ini i  Railwziy Co. ol‘.N.Y.C., 229 N Y  I10 119201; Bernier v G;ibriel Conti-., G AD3d 

309 12cI Dell 2004J; Shelly v Flow Int l .  Chrp., 283 AD2d 958 14“’ I>cpt 20011; Gallo v 

IHi~giiis Eicctions & kladers, Inc., 45 AD2d 790 19741). 

Suiiimary judgnicnt shoulcl only he granted wlierc tlicre are 110 triable issucs of 

material fact (Sillman v Twcniicth Centiii+y-I:ox Film Corp., 3 NY2d 395, 404 [ 19571). As 

notcd ahove, ge11er:il employment is presuriicd to continuc; the prcsurnption is iirily 

ovcrcoI11c L I p o ”  ;1 clear dcrrionstr.atior1 01‘ slll-rendcr of control by the gt=ne1-111 employer 

(AM 1°F) 2nd assuinptioii of coritrol by the special ernployer (AMC:l) (u TIio~n~,sori v 
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Griiiiiiiiai1 C O I . ~ ~ . ,  siipra). AMCI has failed to dcmonstrate enlitlcineiit to judginciit as a 

mnttcr of law as its proffcrcd evidmcc, consisting largcly oJ’ J .orenzotti’s deposition 

testiriiony, is coiitradicted by ‘l’orres’s deposition testimony. l‘he conl‘licting deposition 

tcstiim11y prcsciits issucs of crcdibility aiid “[o]n a motion for summsry judgincnt the 

coiirt is not to determine crcdibility, but whcthcr there exists a factual issuc” (u 
Capelin Assoc., Inc.. v Glohc MfE. Corp,, 34 NY2cl 338, 341 119741). Thc question 

wliicli reinairis iinrcsolvcd is whether Torres was i n  the s p k d  employ o f  AMCI 011 

MXCII 25,  2003, n qiicstioii which cui only be resolved upon ;I determination as to who, 

o r  which entity, controlled arid dircctcd Toi-i*es’s work whilc he endeavored, dong with 

CI-LIZ and Ririz, to lix AMCl’s mnchiiic. 

Accordingly, it is 

ORDER 1.11) t h t  the niotioii by defeildarlt f o r  :in ordcr granting suinmsry j~idg~rle~l t  

CHI its fourth al‘finn:itive clefeensc a id  disinissiiig the complnint, is denied. 

This coiistitutes the Ilecision and Order of the Court. 

Datcd: M x c h  26, 2007 

EMILY JANE dOODMAN 
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