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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 36

________________________________________ X
CAIL H. TELLEYSH,
Plaintiff, Index No. 103729/06
-against- Motion Seqg. No.: 001

THE WITKOFE GROUP LLC,
Defendant.
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——————————————————————————————————————— e D

Ling-Cohan, J.: N ) ':7W/

In the complaint, plaint%%f(@%iiﬁﬁr Telleysh (Telleysh)

ST

claims that she is owed commissions tgéQVQWE 51,267,500 for
brokering defendant 1The Witkoff Group LLC’s (Witkoff) purchasc of
two properties. Telleysh moves for summary judgment on her first
cause of action for payment of a brokerage commission assocliated
with the purchase of property located at 691 Eighth Avenue.
Witkoff cross-moves for summary judgment dismissing the
complaint.
Facts

Telleysh is a New York attorney who brokers real estate
transactions. Witkoff claims that, in the spring of 2003,
Witkoff and Telleysh discussed Telleysh brokering a deal whereby
non-party 44" Street Development LLC (44™ Street), an affiliate
of Witkoff, would purchase 681 and 691 Eighth Avenue
(Properties). Telleysh submitted a draft letter agreement, dated
May 7/, 2003, to 44'" Streelt (5/7/03 Letler). The 5/7/03 T.etter
purports to confirm brokerage services to be provided by
Telleysh. ‘The letter states, 1in pertinent parl, as follows:

1f al any timc during the term of Lhis
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Agreement, 44'"" Strcet Deveclopment LLC enters

into a contract of sale to purchase either

691 8™ Avenue, 689 8'" Avenue or 687 8

Avenue, 44" Strecet Development LLC agrees

that al closing of title to pay the

undersigned a sum equal to 3% of the purchase

price
The 5/7/03 Letter states that Telleysh shall have exclusive
rights to pursue brokerage for a term of six months. The letter
is signed by Telleysh but not by Witkoff or 44" Street. Neither
Witkoff nor 44'" Street executed a contract to purchase either of
the Properties at issue in this lawsuit. Telleysh claims thatl
she was, in fact, paid a fee for assisting Witkoff in acquiring
alr rights of 691 Eighth Avenue and the purchase of 699 Eighth
Avenue.

In late 2004, the partics resumed discussions concerning
Telleysh brokering Witkoff’s purchase of the Properties.
Telleysh claims that she entered into an oral agreement with
Witkoff, whereby Witkoff{ agrced to pay her a brokerage fee of 3%
of the purchase price 1f she could arrange the sale on terms
acceptable to Witkoff.

Telleysh allegedly commenced negotiations with the owners of
691 Bighth Avenue for the transfer of the outstanding stock of
691 Eighth Avenue Corporation, the cntity that owed this
property. According to Telleysh, the seller and Witkoff agreed
on a purchase price of $10,250,000 and negotiated a Stock
Purchase Agrcement that contained terms and conditions agreed
upon by Witkolf. Telleysh claims that wmost, 1f nol all, of this

agreement. was drafted by Witkofl. Paragraph 2.17 of the Slock

_2_._
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Purchase Agrcement contains a clause acknowledging that Telleysh
was Witkoff’s broker and stating that Witkoff “shall pay any
commission due Broker pursuant Lo a separate agreement between
(Witkofl] and Broker.” The Stock Purchase Agrecment is signed by
the sellers, but Witkoff never signed such agreement.

Plaintiff’s first cause of action seeks a brokerage fee of
$307,500 on this property - 691 Eighth Avenue.

Telleysh claims that she also brokered the sale of 681
Eighth Avenue between ils owner and Witkoff, upon terms and
conditions that were agreed to by Witkeff, including the purchase
price of $32 million. The terms of this agreement were allegedly
memorialized in written contracts which were never signed by
Witkoff, The second cause of actlon secks a brokerage fee of
$960,000 on this property - 681 Eighth Avenue.

Discussion

In seeking summary judgment on her first cause of action,
Telleysh argues that Witkoff owes her a brokerage commission
assoclated with the purchase of 691 Eighth Avenue, because she
negotiated Witkoff’s purchase of such property on terms proposed
and agreced upon by Witkoff, and Lhosec terms were memorialized In
a written agreement prepared by Witkoff’s counsel. In opposilion
and in support of its cross-motion, Witkoff argues that
Tclleysh’s claims should be dismissed, because, under the 5/7/03
Letter, the brokerage commission was conditioned upon execution
ol Lhe contract of sale or a closing of the transaction, ncither

of which occurrod.
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The parties do not dispute that the oral brokerage agreement
is permissible undecr section 5-701 (a) (10) of New York’s General
Obligalions Law, becausc Telleysh is an attorney at law.
Generally, “a prospcctive purchaser ol real estate i1s not liable
tor failure Lo accept an offer unless it appears that the broker
was employed by the purchascr.” Duross Co. v kvans, 22 AD2d 573,
574 (1°" Dept 196%). The purchaser’s brecach of an employment
contract with the broker resulls in the purchaser’s liability for
damages. Id. NAs stated by the First Department and the Court of
Appeals:

Where ... the employer of the agent itself

prevents the ecarning of the commission by

refusing to deal on the basis which was

offered to the agent, the purchaser is

obligated to pay after the agent has procured

a seller on the terms and for the

consideraltion, quantity and quality proposed

by the purchaser [citation omitted].
Id., quoting Westhill Exports, Ltd. v Pope, 12 NY2d 491, 496
{1963); see also Battery Park Realty, Inc. v RKO Delaware, Inc.,
18 AD3d 680, 681 (2d Dept 2005) (broker 1s entitled to a
commission when it produces a party “who is ready, willing, and
able” to consummate the transaction).

In Duross Co. v. Evans, (22 ADZ2d 573), the defendants hired
the plaintiff broker to locate properly in Manhattan. The broker
located and submitted sceveral properties to the defendants. The
defendanlts selected one of the properties and authorized the
broker to submit an olfer to the owner on their bhehalfl, The

broker submitled the offer. The owner accepted the offer,
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preparcd a contract of sale and entered intc a brokerage
agreement to pay the plaintiff’s commission. The defendants
agreed to purchase based upon the alleged offer, bul then
arbitrarily refused to enter into the contract of sale and
consummate Lhe transaction, thereby depriving the broker of its
commission. The Court held that these allegalions were
sufficient Lo state a causc of action for breach of the brokerage
agreement. Id. at 574.

Here, Telleysh’s affidavit states that Witkoff agreed to pay
her a tLhree percent brokerage commission i1f she was successful in
arranging terms and conditions acceptable to Witkoff for it to
acquire ownership to 681 and/or 691 Eighth Avenue. A purchase
price was negotiated with the owners of 691 EFighth Avenue.
Telleysh states that Lhe owners’ attorney prcepared a draft
contract of sale and forwarded it to Witkoff’s counsel, but that
Witkoff’s counsel, Richard Cohen (Cohen), did not use that
agreement. Instead, Witkoff prepared a new contract that the
parties negotiated and agreed upon, and Cohen prepared a final
contract that expressly identified Telleysh as the broker and
stated that Witkoff would pay the brokcrage commission pursuant
to its separate agrecment with Telleysh.

Telleysh also submits e-mail transmissions between Cohen and
the sellers’ attorney, Neil Greenberg (Greenberqg), both dated
June 23, 2005 (the day before the sellers signed the contract).
Greenberg’s e-mail proposed two changes to the contraclt: onc

dealing with where to send the deposit, the olher acknowledging
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that Telleysh is the broker and requesting that Witkoff agree to
satisfying obligations to Telleysh as broker. Greenberg then
stales that the sellers “are ready to sign the agreement today 1if
thesc last details can be worked out.” [Plaintiff’s Reply Afft,
Exn. A]. Cohen’s response e-mail acknowledges Greenberg’s
proposed changes, incorporatcs them into a revised Stock Purchase
Agreement that “corrects Lhe escrow and payment direction and
clarifies Lhal Purchaser will pay any brokerage fec duc [to
Telleysh] in connection with the transaction.” [Plaintiff’s
Reply Aff, Exh. B]. Cohen’s e-mail then reminds Greenberg “to
have all of the landlord tenant documents executed as well.”
[Id.]

Telleysh also submits an affirmation by Grecnberg, based on
personal knowledge, which states how Lthe transfer of title of 691
Eighth Avenue was to occur, that Telleysh was involved in the
negotiations, that a substantial portion of the Stock Purchase
Agrecment was dralted by Witkoff’s counscl, and that “Lhere were
no open itcms and a complete meeting of the minds between my
client [the sellers] and defendant was had concerning this
transaction.” [Greenberg Aff. in Support, at 2]. Greenberg
states thatl the sellers executed the contract but never recelived
a signed copy from Witkoff, that Telleysh was Witkoff's
representative on the transaction, that the contracl provided
Lhat she was the broker, and that a meeting of the minds between
Lhe sellers and Witkoff was brought about by Teclleysh.

Neccording to Telleysh’s affidavit, Witkoff reqguested thal

~6n [ 7]




the sellers excecute the contract and forward it to Witkoff for
execution, which was done on June 24, 2005. The same day,
Telleysh forwarded the contract, signed by the sellers, to
Witkoff for execution. Withoul explanation, Witkoff refused to
sign the contract. 7This evidence submitted by plaintiff presents
a prima facic showing that Telleysh “procured a seller on the
terms and for the consideration, guantity and quality proposed by
the purchaser,” but that Witkoff “rofus|ed] to deal on the basis
which was offered to the agent,” thereby obligating Witkoff to
pay Telleysh’s brokerage commission. Duross Co., 22 AD2d at 574.

In opposition, Witkoff submits the affidavit of its vice
president, Scott Alper (Alper). Alper does not deny the material
facts set forth in the affidavits of Telleysh, nor Greenberq.
Witkoff admits that it paild a brokerage fee to Telleysh for
brokering the purchase of 699 Lighth Avenue for Witkoff's
affiliate, 44™ Strect. Alper also admits that, in late 2004, he
discussed the purchase of 681 and 691 Eighth Avenue with
Telleysh, and that Witkoff negotiated with the owners of these
properties.

Citing Battery Park Realty, Inc. (18 AD3d at ©81), Witkoff
acknowledges that a broker is entitled to a commission when she
produces a party “who 1s ready, willing, and able” to consummate
the transaction, but argues that “the broker’s right to a
commission may boe varied by agreemenl.” Witkoff’s opposition and
cross-molion arce based upon the 5/7/03 Letter, which conditions
payment obligalions Lo the broker upon 44'" Strect cntering into

-] -
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a contract of sale and closing title, which ncver occurred with
respect to 681 and 691 Eighth Avenue.

Significantly, however, the 5/7/03 Letter is not signed by
Witkoff, and Witkoff admits in its reply papers that thce 5/7/03
Letter is not binding upon Witkoff. Moreover, Lhe transmittal
facsimile sent wilh such letter expressly states that it 1s a
draft. Moreover, the 5/7/03 Letter states that its term 1s 6
months, thereby expiring on November '/, 2003. Witkoff admits
that the parties did not discuss the purchase of 681 and 691
Eighth Avenue until late 2004, long after the expiration of the
unexecuted, draft 5/7/03 Letter. In addition, nothing in such
letter recfers Lo 681 Eighth Avenue, which is the subject of
Telleysh’s second cause of action. Therefore, Witkoff’s reliance
upon this document is unpersuasive. Accordingly, Witkoff fails
to show that the brokerage agreement was varied by another
agrcement, and, as a result, fails to rebut Tellcysh’s prima
facie showing on plaintiff’s first causc of aclion for the fee
associated with the 691 Eighth Avenue property.

With respect to plaintiff’s second cause of action, Witkoff{
failed to make a prima facie of showing of entitlement to
dismissal as a matter of law. Thus, Witkoff’s cross-motion 1is
denied in its entircty.

Accordingly, 1t is hereby

ORDERED that plaintiff’s motion is granted to the extent of
granting parilial summary Jjudgment in fFavor of plaintiff and

2qgainst delendant: on the first cause of action in the amount of
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$307,500, together with interest at the statutory rate from the
date of July 1, 2005 until the entry of judgment, as calculated
by the Clerk of the Court; and it is further

CRDERED that defendant’s cross motion for summary Jjudgment
dismissing the complaint is denicd; and it is [urther

ORDFERED that the action shall continuce as to the second

cause of action.

Dated:

HON. DoRys LING-COpa
2150 - |

e

Hon. Doris Ling-Cohan,_J.S.Cf
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