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G A I L  f l .  TELLEYSH, , P l a i n t i f f ,  

- a g a i n s t -  

I n d e x  N o .  103729/06; 

Motion  S c q .  No . :  00.1 

b r o k e r i n q  d e f e n d a n t  The W i t k o f f  Group LLC's ( W i t k o f f )  p u r c h a s c  of 

two p r o p e r t i e s .  T e l l e y s h  moves f o r  summary judgmcnt  on her f i r s t  

cause o f  a c t i o n  f o r  payment of  a b r o k e r a g e  commiss ion  a s s o c i a t e d  

w i t h  t h e  p u r c h a s e  o f  p r o p e r t y  l o c a t e d  a t  6 9 1  Eighth Avenue. 

Witkoff cross-moves f o r  summary judgment  d i s m i s s i n g  t h e  

compla in t . .  

T e l l e y s h  i s  a N e w  Y o r k  a t t o r n e y  who b r o k e r s  r e a l  e s L a t e  

t r a n s a c t i o n s .  Wi tko f f  claims t h a t ,  i n  t h e  s p r i n g  of 2003, 

Wi tko f f  a n d  ' I ' e l l e y s h  d i s c u s s e d  T e l  l e y s h  brokerinq a d e a l  w h e r e b y  

non-partly 4 4+-" S t r e e  I_ Development LLC (44"' S Lreet) , a n  a f f i 1 i a t . e  

of Wit.knf f ,  would purchase 6 8 1  and 691. E i g h t h  Aven1.1~l 

( P r o p e r i i e s )  . Telleysh s u b m i t t e d  a draft l e t t e r  a g r e e m e n t ,  dated 

p u r p o r t s  L o  (::uI.I f i r m  brokerage s e r v i c c s  t o  be p rov ic i cd  b y  

I f  ai. a n y  t i m c  d u r i n g  the  t e r m  o f  [h i : ;  
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A g r e e m e n t ,  4 4"' Street Devclopment  LLC cnLers  
into a contract o€ s a l e  to purc:hase e i t h e r  
691 Bt." Avenue, 689 8'-'I Avenue or- 6 8 7  8'"' 
Avenue, 
t h a t  at: c l o s i n g  o f  title t o  pay t -he  
u n d e r s i g n e d  a s u m  e q u a l  t o  3% of  t h e  p u r c h a s e  
p r i c e  . . _  . 

4 4 t ' '  Strcel:  Development LLC a g r e e s  

The 5 / 7 / 0 3  Let- tcr  s t a t - c s  t h a t .  T e l l e y s h  s h a l l  h a v e  e x c l u s i v e  

r jqh ts  t o  p u r s u e  brokerage for a te rm O F  six months. The lektcr- 

i s  s i g n e d  b y  T e l l e y s h  b u t  not. by W i t k o f - f  o r  44Ch S t r e e t .  N e i t h e r  

W i t k o f f  nor 44''' Street. executcd a c o n t r a c t  t o  purchase e i t h e r  of 

t h e  Propert i -cs  at i . s s u e  i n  t h i s  l a w s u i t .  Telleysh claims t h a l  

she w a s ,  i n  Lact, p a i d  a fee  f o r  a s s i s t i n g  W:i tkoff  i n  a c q u i r i n g  

a i r  r i g h t s  of 6 9 1  E i g h t h  Avenue and t h e  p u r c h a s c  o f  61353 E i g h t h  

Avenue. 

I n  l a t e  2 0 0 4 ,  the p a r L i e s  resumed d i s c u s s i o n s  c o n c e r n i n g  

T e l l e y s h  b r o k e r i n g  W i t k o f f ' s  p u r c h a s e  o f  t h e  P r o p e r t i e s .  

' I ' e l l eysh  c la ims  t h a t  s h e  enhe red  i n t o  a n  o r a l  agrecmerit w i t h  

Witkoff, whereby Wik.koff agrcecl t o  pay  h e r  a broke rage  f ee  o f  3 %  

of t h e  p u r c h a s e  p r i c e  i f  s h e  c o u l d  arrange t h e  s a l e  un terms 

acceptab le  t o  W i t k o f f .  

T e l l e y s h  allegedly commenced n e g o t i a t i o n s  w i t h  the owners o f  

6 9 1  E i g h t h  Avenue for the l - r a n s f e x  of t h e  ou tz s t and iny  sLock of  

6 9 1  E i g h t h  Avcnue Corporation, t h e  e n t i t y  t h a t  owed t h i s  

p r o p e r t y .  A c c o r d i n g  t o  T e l l e y s h ,  t.hc seller and Witknf  f a g r e e d  

on a purchase pr ice  o f  $ 1 0 , 2 5 0 , 0 0 0  2nd n e g o t i a t e d  a S t o c k  

P u r c h a s e  Agrcerncnt: that. contc7.i ned terms arid cond:i.t.iaris ag reed  

upon hy W.itI . :off .  T e l l e y : - ; t i  c : l a i m s  that: most,  i f  no[. ail, of t h i s  
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P u r c h a s e  Agrcernenl. c o n t a i n s  a clause a c k n o w l e d g i n g  tha t :  T e l . l e y s h  

was W i t :  kof f’ s b r o k e r  arid s t a t i n g  t h a t  W i t  kof f “ s h a l l  p a y  a n y  

commiss ion  due  Broker  p u r s u a n t  Lo a s e p a r a t e  agreement:  bet.wccn 

[ W i t k o f f ]  a n d  B r o k e r . “  The S t o c k  P u r c h a s e  Agreement  i s  s i g n e d  by 

Lhe s c l l e r s ,  b u t  W i t k o f f  n e v e r  s i g n e d  such agree rnen t  . 

P l a i n t i f f ‘ s  Fi.rst c a u s e  o f  a c t i o n  seeks a brokerage f e e  of- 

$307 ,500  on t h i s  p rope r l :y  - 6 9 1  E i g h t h  Avenue.  

T e l l e y s h  cJ.aims t h a t  s h e  also b r o k e r e d  t h e  s a l e  of 6 8 1  

Eiql-ith Avenue be tween  ilrs owncr and  W i t k o f f ,  upon t e r m s  a n d  

conc3i t . i o n s  tha t .  were a g r e e d  t o  by  Wit-kof-f ,  i n c - l ~ u d i n g  t h e  p u r c h a s e  

p r i c e  o f  $ 3 2  m i l l i o n .  The t e r m s  o f  t h i s  agreernent  were allegedly 

m e m o r i a l i z e d  i n  written c o n t r a c t s  which were n e v e r  s i g n e d  by 

W i t k o f f .  The second cause of  action seeks a b r o k e r a q e  f e e  of 

$960 ,000  on t h i s  p r o p e r t y  - 6 8 1  E i g h t h  Avenue.  

D i. s c u  .s s i on 

I n  s e e k i n g  summary judgment  on h e r  f i r s t  c a u s e  of- act. iori ,  

T e l l e y s h  arqucs t h a t  Wi tko f f  owes her a b r o k e r a g e  commiss ion  

a s s o c i a t e d  w i t t i  t h e  p u r c h a s e  of  6 9 1  E i g h t h  Avenue,  because s h e  

n e y o t j  a t e d  W i t k o f f ’  s p u r c h a s e  of such p r o p e r t y  o n  terms p r o p o s e d  

and  a q r c c d  upon b y  W i t k o f f ,  a n d  Lhosc t e r m s  were m e m o r i a l i z e d  i n  

a w r i . t t c n  a g r e e m e n t  p r e p a r e d  b y  W j . t k o f f ’ s  c o u n s e l .  I n  oppos i ( . i o r i  

and  i n  s u p p o r t  01 i t.s c r o s s - m n t i o n ,  W i  t k o f f  argues that 

T c l l e y s h ‘  s c l a i m s  should be d i s m i s s e d ,  b e c a u s e ,  u n d e r  t:he 5 / 7 / 0 3  

L e t t  e I:, t-lic h r o  k e r a  y e cornmi s s i o n  was cor idi  t i o n e d  upon e x e c u t i o n  

01 I.ficr: c c ~ n t r - ~ i c t  of  sal e o r  cl c l o s i n g  of t . hc  ~ransa(-~tii.on, nci t .hc.r  

o f  whi (:I1 oc :cur rcd .  

[* 4 ]



The pa r t - i e s  d o  n o t  d i s p u t e  that t-he o r a l  b r o k e r a g e  ag reemen t  

i s  permissible u n d c r  s e c t i o n  5 - 7 0 1  ( a )  (10) o f  N e w  York’s G e n e r a l  

ObligaLions L a w ,  b c c a u s c  T e l l e y s h  i s  an a t . t o r n e y  a t  l a w .  

G e n e r a l l y ,  “a p r o s p c c t i v c  p u r c h a s e r  o i  r e a l  estate i s  n o t  l i a b l e  

f o r  t a i l u r e  t o  accept: an o f f e r  u n l e s s  i t  appear-?;  t h a t  t h e  b r o k c r  

was employed b y  t -he  p u r c h a s c r . ”  Lluross Co. v E v a n s ,  22 A D 2 d  5’73, 

574 (1.” Dept 196s). The p u r : c h a s e r ’ s  b r e a c h  of  a n  employmenL 

c;ontr-act  w i t h  t h e  b r o k e r  r e s u 1 l : s  i . r l  the p u r c h a s e r ‘ s  l i a b i l i t y  for 

damages.  Id. A s  s t a t e d  by  t h e  F i r s t  Depar,trnerit and  t h e  Court .  of 

Appea l s  : 

Wherc . . .  t h e  employe r  of- the a g e n t  i t s e l f  
p r e v e n t s  t h e  e a r n i n g  of  t h e  commissi .ar  by  
r c f u s i n q  t o  dea l  on t h e  basis which was 
o f f e r e d  t o  t h e  a g e n t ,  t h e  p u r c h a s e r  i.s 
ob1 i .yated t o  pay a f t e r  t h e  a g e n t  has  procured 
a seller on t.he terms a n d  for t h e  
c o n s i d e r a  Lion , quantity arid qual i t . y  p r o p o s e d  
by  t .hc  p u r c h a s e r  [ c i t a t i o n  o m i t t e d ] .  

Id., q u o t i n g  Wcsthill E x p o r t s ,  Ltd. v Pope, 12 N Y 2 d  431, 496 

(1963) ; see ~ l s o  BaLLery P a r k  Realty, .Tnc. v RKO U p l a w a r c ,  Inc. , 

1 8  AD3d 6 8 0 ,  681 (2d Dept 2005) (broker is e n t i t l e d  t o  a 

commiss ion  when it p r o d u c e s  13 party “who i s  r e a d y ,  w i l l i n g ,  and 

ab1 e” t o  consummate t h e  t r a n s a c t i o r i )  

i n  Dur-os:; Co. v .  E v t i r i s ,  (22 AD2d 573), t h e  d e f e n d a n t - s  h i r e d  

t he  p l a i n t i f f  b r o k e r  t o  l o c a t e  prc-1pert.y .i r I  M a n h a t - t a n .  The b r o k e r  

1 o c a t e d  and s u b m i t t e d  s e v e r a l  p r o p e r t i e s  t o  t.he d e f e n d a n t l s .  ‘The 

defer-idaril.s s e l e c t e d  one o f  tihe p r o p e r t - i  es and a u t . h o r i z c d  t - h c  
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prepa rcd  a con t rae l :  of  s a l e  a n d  e n t e r e d  i n t - o  a brokerage 

ciqreernenb t o  pay  t h e  p l a i n t i f f ’ s  cornmission. The defenclanlzs 

a g r e e d  t o  p u r c h a s e  b a s e d  upon t h e  a l l e g e d  o f f e r ,  buI+ t . h e n  

a r b i t r a r i l y  r e f u s e d  t o  e n t e r  i n t o  t h e  c o n t r a c t  oi s a l e  and 

consummate [.he LrarisacLior-1, I thereby  d e p r i w i n g  t -he  b r o k e r  of  i t s  

commission. 

s u f f i c i e n t  Lo s t - a t e  a cause o f  a c t i o n  for b r e a c h  of  t h e  b r o k c r a g e  

a g r e e m e n t .  Id. a t  .574. 

The C o u r t  h e l d  t h a t  t h e s e  a l i e g a l ~ i o n s  were 

IIcre, Tclleysh‘s a f f i d a v i t  s t a t e s  that: WitkofTf a g r e e d  t o  p a y  

her a t..hree pe rcen t  b r o k e r a g e  comnlissi.on i f  s h e  was s u c c e s s f - u l  i n  

a r r a n g i n g  terms a n d  c o n d i t i o n s  accept -ab le  t c  W i t k o € f  for i t  t o  

acqu-ire  o w n e r s h i p  t o  681 a n d / o r  691 E i g h t h  Avenue .  A p u r c h a s e  

price was n e g o t i a t . e t l  w i t h  t:hc owners o f  6 9 1  E i g h t h  Avenue. 

T e l l e y s h  states t h a t  Lhe owners’  a t t o r n e y  p r e p a r e d  a draft 

c o n t r a c t  of s a l e  arid f o r w a r d e d  i t .  t o  W i t k o f f ’ s  c o u r i s e l ,  b u t  t h a t  

Witkoff‘ s c o u n s e l ,  R i c h a r d  Cohen (Cohen) , d i d  riot u s e  t h a t  

a g r e e m e n t .  I n s t e a d ,  Wi.tkoff p r e p a r e d  a new c o n t r a c t  t h a t  t h e  

p a r t i e s  n e g o t i a t e d  a n d  agreed u p o n ,  arid Coherl prepared a f - i n a l  

c o n t r a c t .  t h a t .  expressly i d e n t i f i e d  T e l l e y s h  as t h e  b r o k e r  a n d  

s t a t e d  that W i t k o f f  would p a y  t h e  b r n k c r a g e  commiss ion  p u r s u a n t  

t o  it..; sey1arat.c agrecmerit w i t h  Tell .cys1i.  

T c l l e y s h  a l s o  s u b m i t s  e-mai.1 1:ransmission.s be tween  Cohen arid 

t h e  sel  ler-s’ a t t o r n e y ,  Nei.1 Greenbe rg  (Grcenberq) , bot-h daLed 

J u I i c  23, :!00!5 ( t h e  day be?ft?rt: t h u  sE: l le r . s  s i g n e d  t h c  c m n t r a c t )  . 

Gr-cenbcrq’ .s e - - m a . i  1 proposed t:wo chariqes t a  t .he c:ont.r,ack: oinc 

;;c:al i n q  w i t h  where  t o  FjeiId the dc:po:;it, t h e  o t h e r  acknnwlcdyiny 
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t h a t :  T e l l e y s h  i s  t h e  b r o k e r  a n d  r e q u c s t i n g  t h a t  Witkoff agree t o  

s a t i s f y i - n q  o b l i g a t i o n s  t o  Tell eysh a s  b r o k e r .  G r e e n b e r g  then 

s ta t -es  t:hat t h e  s e l l e r s  “ a r e  r e a d y  t o  s i g n  t h e  aqreement:  t.oc3ay i f  

t -hcsc l a s t  d e t a i l s  can  be workcd o u t . ”  [ P l a i . n t j . f f ’ s  R c p l y  Aft, 

E x h .  A ]  . Cohen’ s response e-mail  acknowledges  G r e e n b e r g ‘ s  

p r o p o s e d  c h a n g e s ,  i n c o r p o r a t c s  them i n t o  a revi-sed S t o c k  P u r c h a s e  

Acj reement thc l t  “ c o r r e c t s  [.he e s c r o w  a n d  payment d i r e c l . i o r i  a r i d  

c l a r i f i e s  1.tiat P u r c h a s e r  w i l l  p a y  a n y  b r o k e r a g e  fcc  d u c  [ t o  

T e l l . e y s h ]  i n  c o n n e c t i o n  w1t.h the t r a n s a c t i o n .  ‘ I  [ P l a i n t i f f ‘ s  

Kep1.y Aff, Exh.  B ] .  Cohen’s e-mi.]. t h e n  r e m i n d s  G r e e n b e r g  “ t o  

h a v e  a l l  o f  t h e  l a n d l o r d  t e n a n t  documents  e x e c u t e d  as w e l l . “  

[ Id. 1 

Telleysh also s u b m i t s  a n  a f f i r m a t i o n  b y  G r e c n b e r g ,  b a s e d  on 

p e r s o n a l  knowledge, which  s t a t e s  how l lhe  t r a n s f e r  of t i t l e  of  6 9 1  

E i g h t h  Avenue w a s  t o  o c c u r ,  t h a t :  T e l l e y s h  w a s  i n v o l v c d  i n  t h e  

n e g o t i a t i o n s ,  t . h a t  a s u b s t a n t - i a l  p o r t i o n  of t h e  S t o c k  Purchase 

Aqrccmcnt. was draILed by W i t k o f f ’ s  c o u n s e l ,  arid t h a t  “there were 

no  open i t c m s  a n d  a c o m p l e t e  meet-ing of  t h e  minds  be twecn  m y  

c l i e n t  [ t h e  s e l l e r s ]  a n d  defendant was h a d  c o n c e r n i n g  t h i s  

t r a n s a c t i o n .  ” [Greenberg A E . t .  i n  S u p p o r t ,  a t  21 . G r e e n b e r g  

s t a t e s  tha t .  tihe sjel lers execut.cd t h e  c o n t r a c t  b u t  n e v e r  r e c e i v e d  

a s i -gned  copy  f rom Witkof’f,  t h a t  T e l l e y s h  was W i t k o f f ’ s  

r e p r e s e n t a t i  v e  o n  t i c  t r a n s a c t i o n ,  t h a t  t h e  cont:rac;l. p r o v i d e d  

Ltiat. she w a y  t.hc h r o k c r ,  and  t h a t  a m e e t i n g  01. [-he minds  hetween 

[..he sel I.er...; arid Wj.t .kof’f  was h r o u q h t  about.  b y  Tcllcysh. 

Ac:c:o rd i r i g  t. r) Te 1 1 e y ~ h  :i A f f i c3a v i t , W i t ko f F re qu e s t: ed t h ~  1. 
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t h e  s e l l c r s  e x e c u t e  t h e  c o n t r a c t  and forward i t  t o  Wi tkof f  f o r  

E x e c u t i o n ,  which was done  on J u n e  2 4 ,  2 0 0 5 .  'The same day ,  

Telleysh f o r w a r d e d  Lhe c o n i - r a c t ,  s i g n e d  by t.he sel.ler-s, t o  

W i . t k o f f  for e x e c u t i o n .  Withoul: exp lanaL . ion ,  W i t - k o f f  I e f u s e d  t o  

s i qn  t.he cant-ract . l 'hi s e v i d e n c e  s u b m i  t:t.ed by p l  a i r i t i f f  presen1.s 

a p r im facie showing t h a t  Te3. leysh " p r o c u r e d  a seller on t h e  

terms a n d  f o r  the cons . i . de ra t  i o n ,  q u a n t i t - y  and  q u a 1 i t . y  proposed b y  

the purchaser," but t h a t  Wi tko f f  " r c f u s l e d j  t o  d e a l  on  t h e  bclsis: 

whi-ch was offered t o  t h e  a g e n t , "  t -he reby  o b l i g a t i n g  Wit-koff t o  

pay  ' Y e l l e y s h ' s  brokerage commi-ssion. lhiross C o . ,  2 2  AD2d a t  5 7 4 .  

Lr i  o p p o s i t i . o n ,  W i t k o f f  s u b m i t s  t h e  a f f i d a v i t  of its v i c e  

p r e s i d e n t ,  S c o t t  A l p e r  (Alper). Al.per does not. d e n y  t h e  m a t e r i a l  

f a c t - s  sct f o r t h  i n  t .he  a f f i d a v i t s  of  T e l l . c y s h ,  nor Greenberg. 

Witkoff a d m i t s  t h a t  i t  p a i d  a brokerage fee  t o  T e l l e y s h  for 

b r o k e r j  ny t h e  purchase of  6 9 9  F8igl-ith Avenue f o r  W i t k o f f ' s  

a f f i l i a t e ,  44t" S t r e c t .  Alper also a d m i t s  t h a t ,  i n  1.ate 2 0 0 4 ,  h e  

di.scussed t h e  p u r c h a s e  of  683. and 691 Eiyht:h Avenue wit-h 

Y'elleysh, and  t h a t  W i t k o f f  n e g o t i a t e d  w i t h  t h e  o w n e r s  of  t ihcse 

p r o p e r t i e s .  

C i t i n g  D a t t c r - y  P a r k  Rea l t y ,  Inc. ( 1 8  A D 3 d  a t  681), Witkoff  

acknowledges  t-hat. a broker i s  cn t - i t - l - cd  t o  a commission when s h e  

produces a par1.y "who i s  ready, w i 1 l . j  ncj, arid able" t o  c:onsumnatc- 

Lhe t r a n s a c t . . i o n ,  hut a r g u c s  t h a t  " t h e  b r o k e r ' s  righl: t o  a 

i:ornnii.F;;j.on may h(:! vm-.iFd by aqrcemcnl.. " W i t - k n f f '  :< oppo..;i.ti 011 arid 

c rc  s s -mo I_ i o n  a r- i: has r:! upon t h e  5 / 7 / 0 3 L , e t t .  c r , w h  i ch condi-i. i. oris 

piiyrnerit ob1 i qili.i.ons l.o thc b r o k c r  upor] 44""'" S t r e e t  c n t c r h g  i n t o  

- ./ -- 
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a c o n t r a c t  of s a l e  and  closi . r ig  t i t l e ,  w h i c h  n e v e r  o c c u r r e d  w i t . h  

r e s p e c t  t o  683. a n d  6 9 1  EighLh Avenue. 

S i g n i f i c m L l y ,  tiowever, t h e  5 / 7 / 0 3  L e t t e r  i s  not s i g n e d  b y  

W i t k o f f ,  and  W i t k o f f  a d m i t s  i n  i t s  r - e p l y  p a p e r s  1.hat t h c  5 / 7 / 0 3  

L e t t e r  i s  not biridi .ng upon W i t k o f - f .  Moreover ,  Lhe t r a n s m i t t a l  

facs-imilc s e n t  w . i L h  such l e t t e r  e x p r c s s l y  s t a t - e s  t h a t .  i t  i s  a 

d r a f t .  Moreovcr, t he  5 / 7 / 0 3  L e t t e r  st.at.es t h a t  it.s term is 6 

r r ~ ~ r i t h s ,  t h e r e h y  e x p i r i n q  on Novernbcr ‘ I ,  2 0 0 3  * W i t k o f f  adrni1.s 

t i ha t  thc! p a r t i e s  d i d  riot d i s c u s s  the p u r c h a s e  o f  6 8 1  and  6 9 1  

E i y h t - h  Avenue unt:.i1 l a t e  2 0 0 4 ,  l o n g  a f t e r  t h e  e x p i r a t i o n  of  t h e  

unexecuLed, d r a f t  5 / 7 / 0 3  LeLte r .  I n  a d d i t i o n ,  n o t h i n g  i n  suc:h 

l e t t e r  r c f e r s  t o  6 8 1  Eighth Avenue, whi.ch i s  t h e  subject of 

T e l l e y s h ’ s  s c c o n d  c a u s e  o f  a c t i o n .  T h e r e f o r e ,  Wi t lkof f ’s  r e l i a n c e  

upon this document i s  u n p e r s u a s i v e .  A c c o r d i n g l y ,  W i t k o f f  fails 

t o  show t h a t  t h e  b r o k e r a g e  aq reemen t  wds v a r i e d  b y  a n o t h e r  

ag reemen t ,  arid, a s  a r e s u l t ,  f a i l s  t o  r e b u t  T e l l c y s h ’ s  pr ima 

f a c i e  showing on p l a i n t i f f ’ s  f i r s t  C ~ U S C  of- ac l io r i  f o r  t h c  fee 

assoc id t ed  w i t h  t h e  6 9 1  E i g h t h  Avenue p r o p e r t y .  

With r e s p e c t .  to p l a i n t i f f ‘ s  s e c o n d  c a u s e  o f  a c t i o n ,  W i t k o f r  

f a i l e d  t o  make a p r ima  f a c i e  o f  showing of  ent i t : lerr ient  t o  

d i - smis sa l  a s  a m a t t e r  o f  l a w .  Thus ,  W i t k o f f ’ s  c r o s s - m o t i o n  i s  

dcniccl i n  i . t s  e n t i r c t y .  

Accord i rig1 y ,  i.t 1.5 h e r e b y  

OkL7ERED t h a t  p l a j . n t . i f f ’ s  m o t , i o r i  j :; r j r a n t e d  t o  (.lie e x t e n t  r ~ f  

r . j rant iny par i.i a.I .‘;liImd r-y :j udqmcnt i n  ~ A V ( . ) T .  o f  p l a i n t i f t  a n d  

(-3qainst  cleI~enrlanl.: or1 t.he f i r s t  cause of  act.i.on i n  the amount of  

-8- 
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$ 3 0 7 ,  5 0 0 ,  t - o g e t h e r  wiLh i r i t c res t  at. the  s t a t u t : o r y  rate from t -he 

date 01 July 1, 200.5 u n t i l  t h e  e n t r y  of  j u d g m e n t ,  as ca lcu la t - ed  

by t h e  C l e r k  of  t .he Court; and lit i s  f u r t h e r  

ORDERED t h a t  defendant’s cross rnot,i on : for  s~zmmary judgment 

d i s m i s s  i n g  t .he  complaint i s  d e n i e d ;  and i t  i s I u r t h e r  

OIIDERED t - h a t  t h e  acti ion s h a l l .  c o n t i r l u c  a s  t o  t h e  s e r o n d  

C E I U S ~  of a c t i o n .  

i’ f ,  ’ ’&% 

-- 

I 

I 

I 
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