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Replying Affidavits ~- 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PAPERS NUMBERED 

_--- 

"- 

n b r r r n i T .  EMILY JANE GOODMAN 
Index Number: 109671/2004 
ALVAREZ, VIRGINIA 
vs 

PART ,/? 

INDEX NO. 

-̂I.I--- 
MOTION SEQ. NO. 

Sequence Number : 001 

SUMMARY JUDGMENT 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for - 

Cross-Motion: I 1 Yes I 1 No 

Upon the  foregoing papers, it is ordered that this motion I, , [&-&& i&t/ /d>~J&?d 

Check if appropriate: 1 ~ D O N O T P O S T  
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PI ain ti I[.( s), 

INWOOD I-TOI,DINC; LTC, MARTIN S. LEVINE :itid 

JANET FALU. 

Inclex No. 10967 1 /04 
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FACTS 

Acc(siding to p l a i n t i f f ,  around Febi-uar-y of 1987, shc movecl into ;ipai-tmcnt 14 a1 134 

Shcrman Avenue in  M:ailh:itt;in with her husb~iild ancl four chilclrcn, whcs wcrc between the  i1gc.c 

of five i1iId twclve 31 tlic tinic. At ; i l l  iclevaiit tirncs, Ms. Alvarcz was tlic tcnant of r.ccorcl i n  thc 

apiirtiiicnt. In 1988 and 1994, two inore childrcn were 1mni t o  Ms, A l v x e z ,  who also livcd in the 

~ I ~ J ~ I ~ ~ I I I C I I  1. 

011 Dcccinbel- 9, 1997, the building was pur-chased hy  dcfcndanl Inwood Holding ILC 

[I-om tlic prior owncr, iion-pal-ly Shcrm:in Equitics ILL(:. Del'cridants Mai-~iil S. Levine and Janel 

Falu :illcgctlly ~i-im:igc the builcling. Plaintir'fs cl:iirn that thc hiiildiiig w;is tmill prior to 19fiO. 

'I'he i n f i i n t  pl;iintiff aiid hcr lwin sistcr, Veronica Alvarcz, wei-e boi-n on Ju ly  3 I ,  2000 to  

Ms. Alvui.cz's son, Rliliicl, :itid Yoi-kclis dc la CI-iiz. Plaititiff clairns that TI-om the Lime tha t  thc 

cliildi-en wci'c f ive clays old, they Iivcd :ilrnost exclusively w i h  Ms. Alval-ez in thc apai-ln-umt, and 

only visitcd tlieil- mothcr on weekends ~ i n c l  foi- occasional visits by ;I social worliei-. Ms. A l v ~ c z  

obtaincd legd custody ol' the childrrn on February 37, 2002, Pl;iinliff claims tha t ,  i n  1anu;ii-y 

2002, shc lived i i i  tlic apxlmenl with foiir iidults and at least scvcn,  and surnclimes ninc, 

c I1 i 1 dir 11 , i tic 1 iicii 11 g t li c i t i  h i  t pl ;I i n t i ff.  S he a I I cgcs t ti :it t he apart rne ti I c(:)ii t ai riccl n iiriicimiis x w s  

with pccling and chipping pa in( ,  arid that leaks in  the hahi-oom caused thc ceiling to bccornc soft 

aiid to c i x k .  l'laintiff cl;iims thul  the kitchen i ~ i d  Ixihrooiii  had 1:ii.g~ holcs and cracks i i ~  thc 

p i i i i [  a i i d  plxtci-. 

I ' l a i i i t i l f  :isscrts t h a t  tlic illfatit plaiiitiff W ~ I S  fiisciililtcd hy holes i n  the hiillw:\y mid wotrld 

[* 3 ]



dig into tllcm with her fingers o r  ;I spoon. She allcgcs that she c o v c ~ c d  thc holes with T3i-illo ilIld 

tape, h i t  the inflint plaintill‘ pcclcd the tape off the holcs. Thc huilding supel-intcnclent iillcgcdly 

d s n  plaslei-cd the holes in  the :ipartment on scvelal occasions. Appaimtly, in January 2003, Ms. 

A1v;ir.e~ siiw thc infant pluintilf cating dust fmni the hallway wall, and was alarmcd bccuuse, in 

1096, her- youngcst dmgtitw had bccn diagnosed with :in elevatcd blood Ieacl Icvcl. On Jar1u;it-y 

24, 2003, the in fan t  plaintiff and her twin sister were tested for lead poisoning. Tlic results 01’ tlic 

tests slinwccl ~ h a l  both girls had lead in thcir hlood; the inf:int plilintill was Ioiind to h:ivc ;I high 

levels: 21 ~ig/dl on Janiiiii-y 31, 200.1; I I pg/dl UTI March 14, 2003; 9 pg/ciI 011 April 30, 3003; 7. 1 

pg/dl on C)ctc-)lxr 3 ,  2003; and 7.1 pg/dl on March 4, 2004. 

Rccausc of the inI‘int plaintiff’s elevated hlooci lead Icvcls, the New Ynrk City 

L k p u r - t i i i ~ i i t  of I-lcalth and Mental Hygiene (DO1 IMH) w;is notil‘icd, which thcii conducted 

various 1 ~ 1 , s  i i i  tlic ~ i p x t ~ m n ~  ’l’hc tests showed that lcad exceeding i-cgiiI:itory limits cxistccl i n  

haz;ird on “pccliiig or dctcriorated subsurfaces.” Accoi-cling to plaintif[, violations had been 

issucd by ITPD for other apai-tments i n  tlic building prior to the inkint plaintil’f’s ciiugnosis. 

P 1 ;I i t i  t i  fl‘ c I i i i I n s t I1 ;it t 11 c i i p i i - t  me n t w ;IS :i ha  tccl some I i me i n M NC ti 2003 ( p 1 ;ii ri ti ff does 11 ut s t a tc 
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wlicther i t  W;IS the landlord 01' Hl'D who abaled thc condition). 

Plaintiff c1;tims tlwt since the infant plaintiff was lead poisonecl, shc has bccn aggressive, 

liypci-active, and icstlcss, and has ;I short attcntion span. Plaintiffs coinmciiccd h i s  action ilgililisL 

dcfenclants, alleging Ihi i t  they were negligent i n  failing to kccp the apartmcnt in a reasonably safe 

and I1:itiitable coiidition, and violaled Title X of  the Ilousing & Comrniinity Dcvclopmcrit Act of 

I w 2 .  

1)TSI:USSJ ON 

Iiad no notice t l ia t  a young child W;IS 1-esiding in  h e  apartrncnt. Thcy fiii-her clairn ha [  thcy had 

no noticc of ;i liceling p i n t  conciilion i n  the Alvai-cz's apartmeiit. Defendants, however, do not 

arguc tha t  thcy madc Icasonahle effor-k t o  abatc any leml haz;iid. 

Pliiititil'fs dlcge i n  tlicir complaint that the building is ;I multiplc dwelling that W;IS built 

prior to 1960, t id thLIs, 

lexi ;thatcnicnt provision of thc Administrative Codc of the Cily of New Yoi-k.' 1,oc:il Law I 

their negligence claiiiis ilgiIirlst these del'cndants on L , o c ; ~ I  Law I ,  the 

rccliiii-es tlic owticr of ;I multiple clwclling to  I-emove or covcr pilint containing spccifieci amoiints 

of lead (1,ocal Law Nu.  I [ 10821 ol City of New Yoi-k $ 1; codified :is Aciministi-:itive Cock (]I-' 

City o f  NY $ 27-2051). 1 ,  CI  s i y .  Il'oi-merly $ 27-2013 [Ii]]). 'I'he law contains n rcbiil1;ihle 

pi.csii~nptic~n 11i:it i n  any buildiiig erected prior to 1960, pccling paint i n  :I ciwelliiig u n i t  occupiccl 

by ;I child six yeiii-s o f  age o r  under comprises a hazardous cmdition (Acliliinistrative Codc $ 27- 
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assistant at1ministi.atol- of  lnwootl 1 Iolding LLC, and A1cjandi.o Nunez, the txiilding 

s ii  pe r i n leiidcii t , 1 n o ppos i 1 i on, pl ai fit ffs con t end that t hc dc pos i 1 i on trnn scri 11 Ls ai% i rlco fii pelen 1 

cvidence, because tlicy are unsigncd. This argument is without merit, Althoiigh the transcripts 

~c i n  l‘act iinsigiicd, both dcposition trariscl-ipts are certil‘icd b y  the c o u i ~  rcpoifcrs, and pliliiiti fl‘s 

do not challengc tlic accuracy of either trmscript. Undcr these cii-ciiimtaticcs, the Appcllatc 

Division, 1;iist Tlcp;u-tmcnt, has dctcrmined that unsigiicd dcposilion transcripts may he 

coiisidcicd ()ti ;I motion for suijitiiiily juclgmcnl (CPLR 3 116 [ill; W l i i I ~  K/ii,qht L/tZ. 11 SIicLl, 10 

AII3d 567 [ 1 st Ilcpt 20041; ~ I ~ I Z I ~ C I I  v Ber-xcr, 283 AIXd  374, 375 [ 1st Dcpl 20011; Zihari 1) C i t y  

o f ’Ni~w York ,  242 ADZd 15, 17 [Jst Dcpt 19981). 

i;iilu tcstil’iccl :it her deposition ttiiit she has wot-kcd for thc owner for ninc years, and h:is 

visited thc sLibjcct picmises on iiiiriicims occasions (Falu Dcp., a1 12, 18). She knew t h a t  Ms. 

Alvai-cz icsidcd i n  the huilding, but was iinawai-e whcrhcr anyone else ljvcd i n  her apirrtincnt (id. 

a1 31). As 101- Mr. Nuncz, tic teslil‘icd that Ms. Alvarez I-esidcd i n  hcr apartrncnt wilh her four 

iidull childl-en (Nuiicz Dcp., at 2S), but when :iskcd i T  he knew wlicthcl- any childrcn iindei- thc 

age of  10 lived in  thc ap;irtment, he statcd thal “I can’t say Ixcause 1 would go there fc)r- 

complaints, but I can’t say each person tha l  lives in  an apnr-lnienl. I kiicw :ihoul her four older 

children” (id. at 36). Mr. Nuncz iicvcr saw Ms. Alvai-ez with smiill children cilher in thc sti‘cct 01- 

i t i  the biiildiiig (id. at 4 I ) .  

In ol)psit ion,  plai nliffs subrnit thc following cviclcncc to demonstratc that [here arc 

triablc issucs 01. fact ;IS to wtictlici- dcl‘endants h;ad rinticc that ;I young child resided in tlic 

;ip;ii-lmenl. PIiiiiitiKs icly iipori porlioiis of plainiiTT’s deposition, at which slic statcd 11i;it shc told 

tlic landlord aho i i~  h e  holes i n  tlic walls. On tlircc to 1-i)iir occasions, the sup-intendent placccl 
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