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SUPREME c'ornu OF T I I E  STAIT OF NEW YORK 
COUNTY OF N E W  YORK: CIVIL TERM: PART 52 

X ................................................................. 
hi the Mattcr oCthe Application of C1,ARENDON 
NATIONAL INS U R ANCT COMPANY, 

Pctitioiier, 

For ;ill Order piirsuaiit lo Article 75 of the CPLR to 
Vacate ;UI A rh i t r-al i on Aw ~ird 

- aga.inst - 

S'I'A'I'E OF NEW YOliK WORKERS' 
C'OMPENSATTON BOARD, 

I<esp o 11 d c I 1 t . 

Indcx Nuinbcr 1 1 1708/2000 
Mot. Submit Date Jan. 17, 2007 
Mot. Seq. No. 001 
Mot. Ca1. No. - 3 

For the Putitioncr: 
R I I I - I ~ c I I ~  Rcgcnsh-eich SL Hooker L I K  
Wirltct 1'. Hui.rell, Esq. 
67 Wirll Street, 22'1~ Floor 
Ncw York N Y  10005 
(2 12) 567-8590 

For the Respondeiit: 

I 'qxrs  con:;idci-ct! 111 I-cvicw of this petition 10 vacate arbi1i- 

...... 
............................................... 

P II 11 c 1'5 
Noticc o 
Answer 

Nu ni be rcrl 
Aff idavits, Mcino of Law 

. - - _ _  ___ .............. . .- 

PAUL GEORGE: FEINMAN, , J . :  

T n  this Article 75 procccding, petitioner seeks lo vacate tlic arbitration decision and award of 

Fcbruary 28, 2005 in the amount of $2S,OS7.98. For the reasons which follow, lhe pelition is 

denied and tlic arl>itrali(m is confimied.' 

Pctitioiicr Chi-endon National Insiiraiicc Conipaiiy allcges that it lirst lcaincd ol'tlic 

xb i  tratioii when it 1-eceived a "sccorid rcqucst prior to reIc17-nl to collection" Il-om the I-espondent 

On Novciiil-rcr 15, 2006 the parties slipulatcd that pctitioncr- would submit a11 aiiicnclcd I 

peli tion by rlccciiibcr 15, 2000, and rcspondcnt would subinit an aiiswcr 01- opposition ~ I I C J - C ~ ~ C I - .  
' h e  iniitler was adjoui-mxl to Januai-y 17, 2007 for final submission. However, 110 amcndcd 
papers WCIX rcccivcd, and theidore Ihe court has considwxl only the original pctilion and ariswcr 
wcrc i n  tlic coiirt file ;IS of the date of decision. 
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datcd May 23, 2000, advising of an arbitration decision dated M d i  7, 2005 conceiniiig the insured 

Chtlici-iiie I’edersen (Pet. Ex. A, 1)iicltwiler Aff. 1111 3-4; Ex. (’). Petitioner’s claims adjuster avers 

that Lipoii investigation, she found no policy issucd to Pcdersen, and rifler obtaining a copy 01 the 

police report conccrtiing tlic motor vchiclc accidciit that snvc risc to the claim, rcqiiesled 

infomiation from thc New York Department of Motor Vehicles (DMV) aboul the I’edei-sen vehicle 

(Pet. Ex. A ,  Diickwjler Alf. 111[ 5-6). The DMV records iiidicaled that ai iiisui-ancc policy was 

issucd by Utica Mutual Insurancc Policy Iior tlic Pedersen vcliicle (Pet. Ex. A, Duckwilcr hff. 11 7; 

Ex. E). Petitioner argues Ilint it was not n proper pal-ty to tlic arhili-ation, niid that thc award was 

ciitcrcd i n  cii-oi-. It moves to vacate the xbilratioii award in the intcresls of justice and eyuity. 

Ai1 aihiti-ation award iiiay be vacatecl only where the righls of the coiiiplainiiig party WCI-c 

prejudicd by corriiptioti, li-and, o r  iniscoilduct in obtainiiig the award; the arbitrator was partial; the 

aihitrrilor cxcccdcd his or licr powcrs or failed to imke a h i a l  aiirl clehitc award; or tliu statiitory 

proceclui-e was not followed (CPLII 751 1 [b]). Questions 01‘ law and lhct arc not rcvicwablc by the 

942 [ 1!)&0]). hllhougli Clarcndon argues it was not tlic iiisurcr, I-cspotidcnt points to tlic policc 

report li-om thc motor vcliicle accident which indicates that, as coiiccriis the Pcdersen vehicle, the 

iiisirrcr was “075,” the code number assigiied by  the New York Statc Insurance Department’s 

wcbsitc o\‘i~~stii-aiice coiiipaiiies lo Clareiidon Nrilional 1tisiir;iiicc C‘ompany (Answer. 11 2A; Ex. A, 

E). The iiisuraiicc code writlen on the police report has heen held “presuniptive proof’ of instil-aiicc 

coveragc (tS( /ilc,.sitigcr 1’ Nci/ ionwid~ Mul. l t z , ~ .  C‘o., 204 A 112d 42 1, 422 [2d Uept. 30021). ‘llitis, i t  

cmiiot be hound tl i i i t  the Lirbitrator “irriitionally” clctcr-tnincd that C‘larcnclon was tlic insurer atid 
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Petitroncr- docs 1101 argtic that therc was contiption, f r aud ,  or misconduct in llic oblaiiiing 01. 

tlic a w d ,  bill oiily h a t  i t  did not receivc iioticc of thc aibitration w d  tliercfoie did not dcfcnd its 

righls. Allhougli it does riot and caniiot seck to vacate its defaiilt pursLiu1t to C‘PT,R 501 5 ,  eveti 

not establish thc mcrit of its claim. Rcspondcnt offcrs proolof scrvice of the iipplicaliori ror 

arbitration and relatcd documents in 11ic lor111 of a copy of the certified innil  rcccipt and cerli iied 

mail card acldressed to Clarcndon at its New York City offices, the lititel- ol‘whicli was signed li-)t- by 

“K Olivier” 011 “ I  2-20.” (Answer Ex. C). Although neither thc reccipt nor thc card is postniarlccd, 

rcspoiitlcnl also submits copies of thc arbitration docunicnls which include tlic first page oT the 

decision fot-iu issued by the Arbitration Fortims, Iiic. Pci-soiial hijury Protection Subrogation Fonim, 

011 which appears a signed certification of service ciated December 1 d, 2004, staling thal three copies 

of the application wcrc mailed to the rcspondcnt, i.c., petitioner Chi-endon, at its uddrcss in  New 

York, iiotably the same acidrcss as that on the ccrtified mail card and receipt and that listed with tlie 

3 

1 

State Iiis[irance Ucpartiiicrit (Answer Ex. C). ‘lhc arbitration was noticed for Febniai-y 28, 2005 a n d  

I is led C‘lai-encloii ;is tlie rcspondcnl, tlic insured as “Cathrinc Pcciet-scn” (sic) arid i ndicatcd thc samc 

New York :iddrcss for the insiircr as iiotcd above (Aiiswer Ex. D). ‘lhc decision, issucci 011 M;ircIi 7, 

3005 on defii~ill, dctcmiiiicd h a t  ihe Workcrs’ Coiupeiisation Board proved 100% liability against 

Cllarcidon, as l’cdci-seii “lost control 6r striick applicant in rcar.” (Answer Ex. E). In answer to all 

of thc above doculneiitation, petitioner asserts only that its lirst iiotice oL‘tlie arbitration was in 

2006. It docs not state that thc address to which tlie documents were niailcd was the inconxct 

Miiy 
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Ilia1 "075" was not h e  niiiiilm- assigncd to it by the State Iiisuixiicc Dcpartiiicnt. It n-iei-ely oKws a 

bald dciiial ol'~-eccipl which is insullicient to rebut the totality ofrcspondciit's prooI'ornotice of the 

nrl:,iti-alion (sce, Kc.l/cy 17 C'linvc~z, 33 AD3d 590, 591 [2d Dcpt. 20061 [the bai-e denial of service was 

insulficient to wai-rant ;I hearing on lravcrsc I), Accorclingly, the pelition lo vacale h e  arbitration 

award oi' March 7, 2005, is dcnicd, and tlic award rendered in fiivor of respondent Statc of Ncw 

Y (3 I-k W oi-kers c'o i i i  p cii s ali on H c) ai-d againsl pel i t i  o 11 e r c'l a re i i  do I 1 Nil i o I 1 n I Ti i s u  rai 1 c c Con 117 any i s 

coiifii-med. It is 

ORFIERETI ; I I J ~  hL1.I IJDGED that tlic pctition lo vacate the iirbitralion award of March 7, 

2005 is denied; and it is rw-lher 

OIWEIIED r i n d  ADJIILXELI that respondent Statc of New York Workers' C'oinpcnsntion 

Roal-d, having an at ndclrcss 215 West 125"' Strcet, Ncw York NY 10027, I I ~ V C ~ L ~ ~ ~ I I I C I I ~  and 

~ u ~ v e r  against pctitioiicr Clarendon National Insurniicc Conipany, having an addrcss at 1 177 

Avcii~ie d- the, hi i ier ic ;~~,  New York, NY 10036 in thc aniouiit o f  $25,057.98, plus iiitcrcst L i t  llic 

nile of 9 '%I pcr aiin~iiii Lrom tlic datc of nccident, 12/17/02, as  computed by the C:'lerk in h e  amou~it 

1 

/ 

o f $  . , togelher with costs arid disbursements in the amount of tT; as 

taxed by the Clcrk, Lor the lotal amount of!$ , and thal the petitioner have cxcculion 

thcrcfol- 

'l'he foregoing shall constitute h e  decision, order : i d  judgiiicnt of this courl. 
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