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In  accordance with lhe annexed Mcr~~or~iiidum Decision, it is licrcby 

ORDERED that tlic motion by the dei'endants Kein Cross and Kein Cross, Iiic. 1-br an 
rder, pursuant to CPLR 32 I 1 (a)( I )  aiid (7) ,  dismissing thc sccotid, third, Iourtli, fifih, and sixth 
iuses ol'actioii in tlic C'omplaint as against Kcin Cross and dismissing thc ciitirc Complain1 
giinst Kein C'ross, Inc. is granled; and i t  is fhrthcr 

ORDEIIlI13 that the motion by the defcndants Kein Cross and Kein Cross, Inc. for ;a11 
dcr, pursuant to C:T'LR 325(d), rcmoving the remaining cnusw or  action lo the New York City 
ivil Coiirt is graiitcd ill accordance with lhe aniicxed 325 (d) order; and i t  is further 

ORDEREll that tlic Clerk may enter judgment accni-clingly 

l h i s  coiistitutcs the decision aiid order of the court. 
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MEMORANDUM DECISION 

Heforc this Court is thc rnotion or Kein Cross (“Mr. Cross”), an individual, a%,.in 
/i $ 

”c 
C‘ross, Iiic. (“KC’I”) (together, tlic “Cross Ikfciidaiits”) for a n  order pursuant to C‘PLR 321 1 (a)( 1 ) 

and (7) dismissing: ( 1 )  the second, third, fourth, t’ifth, and sixth causes ol‘action set h r t h  in tlic 

Verilied C‘omplaint (the “Complaint”) agaiiist Kciii C‘ross; (2) the C‘oruplaint against KCI; and 

(3) lhe removal this action to C i v i l  Court, New Yo& pursuant to C‘PI,R 32S(d) upon dismissal of 

the sccond, third, fourlh, tlfth, and sixth c;iiises ol‘action agaiiist Kcjri Cross and the Complaint 

as against KC’I , 

I:or tlic rc3s011s sct forth bclow, the motion is granted 

FACTUAL BACKGROUND 

In Novcmbcr 2005, Kein Cross entered into a contract (the “C‘onlrscl”) with plaintiffs 

scrviccs to  Plaintiffs’ rcsidciicc, an apartnierit localed a1 435 East 65“’ Str-cct, Ncw York, New 

York (the “Apartment”). Pirrsuant to tlic midisputed tcriiis of the Coiilracl, the following services 

wcrc to bc providcd: ( I )  interior “design or each ;ires" of tlnc Apai-tmcnt, (2) “all wall and floor 
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coverings selections,” (3) sclcction of all furniture and fabrics, (4) sclcction oi‘all accessories, ( 5 )  

dcsign atid cxccution 01‘ window trcatments, (6) all “necessary ordering,” (7) “supcrvision of 

iiiajor iristallations,” and (8) “any additional work required in the coinpletion of the dcsign and 

decoration of all of the rooms” in the Apartment. 

The following tasks were coinpleted with respect to tlic pro-jcct. ‘I’hc Apartment was 

repainted (with the uxccption of the master bedroom, master bathroom, and the guest room), light 

fixtures wci-c changed throughout, drawers wcrc addcd to the foyer, the guest balhrooiii vanity 

was rcplaced, and a shelved cabiiict was addcd in thc living room. Furnishings wcrc sclcctod for 

the living roo111 and dining rcxmi, window treatments were replaced, and the flooring was 

replaced in the ki tchrn, dining ruc)in, and living roc7111. 

A h  receiving two estimates [or 11cm*iiig installation, Plaintiffs chose to hire Giovariiii 

Martini Painting C’orp. (“Giovanni,” togctlicr with the Cross II)el‘endants, thc “Ilcfcndants”) to 

supply and illstall ;I bamboo lloor in the kitchen (the “Kitchen Floor”). Giovanni was also Iiii.cd 

to paint the Apartmerit and to perform othcr work, including the construction of shelving and the 

altcratioii o f d w c t  space. The cntirc project was completed by January 2006. 

Following coiiiplction, in .lanuary 2006, a waler leak developed in thc Apartment’s 

kitchen. Water pooled ~inderneatli the Kitchen Floor, which in turn caused the lloor to waip, 

damaging i t .  Giovanni SLI bsequently repaired the Kitchcn Floor; Iiowcver, the warping 

co 11 t i  nucd . 

Plnintift’s subscquciitly l~rought the instan1 matter alleging six caiiscs of action against 
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IIcfcndants and seeking damagcs totdiiig $166,000.00.’ 

I::’t~o.s.s Llc; filncJcxt its ’ I ,’onto itiotw 

PlaiiitifTs’ second, third, fourth, fifth, and sixth caiises ol‘action againsl Mr. Cross, as set 

lbrlli in tlic C?oiiiplaint, should bc disinissed because h e y  I‘ail to state a cause of action and/or arc 

baii-cd by clocumentary cviduiicc. 

As to the second cai~se action h r  breach of‘contract, Mr. Cross contends that tic did not 

brcacli tho C‘ontract by hiling to properly install the Kitchen Floor, complctc construction and 

rcpair ;1 hole in the bedroom closet, and installing a kitchcn cabinet i n  tlic incon-cct color bccausc 

the C’ontract did not provide that lie was obligaled lo perform such iimctions. 

Since the third causc of aclion for breach of thc implicd covcnants of good faith and fiiir 

dcaling arises fi-om h e  installation of thc txiiiibm floor and otlicr construction performed in tlic 

Apartment, x t ions  lo which Mr.  Cross was riot obligated, Plaintiffs cannot cstahlish a hrcacli o f  

the covenanls. 

Plaintiffs’ fourth c m s e  of action lor breach of. the implicd warranty ol‘mercliantabilily 

and the implicd warranty of fi tncss for a particular purpose lacks merit because iliese warranties 

I Thc rollowing causes of aclioti were brought against DtlLndants: ( I  ) I3rcach ol‘conti-act L)I- railing Lo 

(2) Hi.each of contract rei- the impi-opcr installation o r a  hamboo tloor, Fdiling to complete construction 
p i w i d e  Plaintitls with xciii-alc invoices, I-csulting in  overcharging to Plaintiffs in an amount over % l ,OOO.OO; 

work to Plaii~tifli’ closcl, Liiliiig to repair a hole in the ceiling of Plaintills’ closct, arid the inadoquatc and impropcr 
installatioti ofcabiiicl clooi-s o f u n  incoi-reel color in  the kitchen; 

floor, failiiig to coiiiplcto consti-iictioii woi-k to I’laintiffs’ closct, failing to repair a hole i n  the ceiliiig ofplaintiffs’ 
closct, and tho ii1;idequate and iiiipi-opcr installation of cabinet dooi-s or an inconact coloi- in the kitchen; 

p r p o s e  for the h ip rope r  and inadequate installalion, design, and constructioti of the bamboo flooring, the closet 
space, and thc kilclien cabinets; 

flooi-in:, ~ l ic  closet space, aiicl tlic kitclicii cahincts; and 

(3) I3i-cach o f  an iinplied covenant of good faith arid l’nir dcalirig rei- the iiiipropci- installntinn ol’ii bamboo 

(4) Bi-cach or the iinplied w;irranty of inerchantability mil [he iniplicd warranty ol‘litriess I‘or ;I particular 

( 5 )  Ncfiligcncc for Ihe iiiipi-oper and  inadequate installation, design, arid construction ol’thc baniboo 

( 6 )  Athi-ncys’ l e s  because Plaintiffs have been forced to retain lcgnl couiiscl to protect their intcrcsls. 
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o d y  apply to the sale of goods; the Contract only obligated Mr. Cross to provide services. 

Plaintif’ls cannot cstablish ncgl igciicc because Mr. Cross had no duly to perform any 

construction i i i  tlic Apartmenl; lie was contractually obligated to perlbrm interior design related 

scrviccs only. 

Furthcr, thc sixth cause of action for attorneys’ fees is unsuppor~ed by any statute, court 

ride, c)r contract bestowing such an obligation upon the defendants. 

As to KCI, the complaint I‘ails lo state a cause or action bccause K C l  was not a party to 

the Contract. Accordingly, the Complaint as it applies to KC‘I should be disiiiisscd in its critircty 

LJpon dismissal, the case should bc reniovcd to the Ncw York City Civil Court lor the 

rernaiiiiiig cmsc of action to be adjudicated. 

l’lui~i~iffi . .  ’ 01pis i / ion  

Iii opposition, PlaiiitilTs’ maintain that the Contract was bctwccn Plaintiffs and the C‘ross 

I)cfciidmt~, not MY. C‘ross iiidividually. Additionally, Plaintillj: maintain that f l i t ‘  sccond cause 

o l  aclion is biised upon Ihc provisions in the Contract slating that the Cross Del‘endants’ would 

execute “tlic design of each area,” “all necessary ordering,” thc supervision of major 

iristallalions,” rind “any additional work rcquircd in  tlic completion of thc design and decoration 

of al I roo1iis in ltlw Apnrtmcnt].” l h c  Complaint allcgcs that thcse contractual duties wcrc 

hrcachcd b y  the C‘ross Dcl‘endanls by the improper inslallution 01‘ [lie Kitchen I:loor, failing to 

complete construction work to l’liiiiititls’ closet, I;iiling to repair a hole in Plaiiitii‘l’s’ closct, and 

thc installation ofcahitict doors of ari incorrect color in tlic kitclicn. 

Likewise, Plaintiilk’ third cause ol’ action is based upon the Contract’s terms and thc 

Clomplaint contcnds h a t  tlic bl-cadi is based upon the samc fai lures a1 leged in  the second c a ~ i s e  
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of action. 

T)lsintii‘f>’ f0111-th cause of action is Ibunded upon the Cross Defkiidants’ “selecting” and 

“ordering” or  goods to be provided to Plaintiffs and the fact that the fcc was bascd, in part, upon 

111~‘ shopping scrviccs and tlic goods provided as a rcsult ol‘these shopping services. 

Accordingly, tlic Cross Lkfendaiits cannot dcny that thcy kncw thc purpose I‘or which their work 

product was rcquircd and that I’laintill‘s relied upon the Cross Defendants’ ski1 I and judgment in 

the selection and ordering process. 

Philitifli contend that their liltli cause of action sufficicntly alleges that [lie Cross 

rl e I‘e n d a t i  IS li ad a co t i  t rac t L] a I d 11 t y to d esigii, i nst a 11, con st ruct , an d co 111 p I c t c a 1 1 i in pro v eiiieii t s 

maclc to tlic Apar-tiiicnt in a compctcnt and workrnanlike manner. Accordingly, the Clross 

1) e I ‘end an t s h reac 11 ed t 11 i s duty a rid are 1 i a bl e lor the 17 cg 1 i gcn t d c s i g 11, i tis t a 11 ii t i on, coils ti+ iic t i o 11, 

and completion 01. the bamboo flooring, closet space, and kitclicii cabinets. 

Lastly, Plaintifls conklid that the Cross 13cfcndants should be responsiblc for attorney’s 

k e s  becaiist: Plaintills were I‘orced to resort to litigation in ordcr to address the prcoblcrns 

associatcd will1 thc work perfonlied lo the Aparlment. 

Based upon the lnnguage coiitcliiicd in  thc Chntracl, accepting the allegations contained in 

the Complaint and in PIaititifTs’ opposition papers as true, and according Plaintiffs the hcncfit of 

every possihle iiif‘erence, the Cross Dci‘cndants’ niotion to  dismiss niusl be denicd. 

I h v . ~  l k f ~ ~ t i d m ~ s  ’ Af;/it.maiion .. iri Firrlhcr ,%ijipoiY 

In reply, the Mr. Cross reitcratcs that tlic second cause of’ action is barred by the Contract. 

According to Mr. Cross, 1)I;iiiitills merely icpeat tlic allegations found in the Complaint and upon  

dceniing the allegations to he true, claiin that the Complaint statcs a caiise of action. I Iowcvcr, 
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assuiiiing the allegations are truc, h Complaint slates that Giovanni iiistnlled tht: Kitchen Floor 

and performed the other construction. Plaintiffs also failed to identify the provisions ol‘tlie 

Contract tliat Mr. Cross allcgedly breached. Plaintirfs hilure to d o  s u  is htal to their claim. 

As to the third cause of action, MI-. Cross notcs that Plaintiffs opposu dismissal by 

rciterating a1 legations in the Complaint. 

With regard lo the fourth cause of action, Plaintii‘fs do not dispute that thc implied 

warranties only apply to goods. Altliougli I’laintiffs admit that the Contract was for scrviccs thcy 

now contcnd that Mr. Cross agreed to provide goods as wcll because his compensation was based 

Lipon a percentage of the total cost of the renovalion, wliicli includcd tlic purchase or goods. 

I Iowcver, MI-. Cross only provided services and thew arc not guods evm mcnlioiied in the i’ourth 

C ~ L I S C  of action. 

Additionally, Plaintiffs cannot cstablish a cause of action for iicgligcnt installation, 

construction, and complctioii of the Kitclicn Floor and tlic other construclion bccausc Mr. Cross 

was not obligated to perform such fiinctions. In support, Mr.  Cross notes that I’laintii‘i‘s do not 

disputc that ;i water leak, unrelated to his design of thc Apartincii1, caused the Kitchcn Floor to 

warp, cor that (iiovanni installed the Kitchen Floor and performed tlic olhcr construction work. 

Morcver, Mr .  Cross notes, that Pl~iintiffs do not allegc a causc ol’actiori for iicgligcnt supervision. 

As to Plaintiffs’ C ~ L I S C  of action ibr atloiiiey’s f kcs ,  Plaintifl’s do not disputc that in order 

to recover sucli costs thcre lias to  be a statute, court rulc, or agrecment between the parties. 

Crnss 1kli . i idsnts note that Plaintiff> do not altciiipt to assert a11 indcpendent caiisc of 

act ion agninst K C’1. 
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I) IS C US S IC) N 

I. Cross Ilcfcndants’ 321 1 Motion to Dismiss 

I n  dctcr-miiiiiig a UPLR 32 1 1 motion to dismiss, tlic plcadirig should hc constr-ucd 

liberally, and the facts as allegcd in the complaint are presumed to  bc true and accordcd thc 

bcncfit of cvcry possible lavorable inferencc (,SLY> Scott 17 Bell AflLrntic C’o~p., 282 AD2d 180, 726 

NYS2d 60 [ lst  Dept 200 11 citing /<owllo 1’. Oro/itio Redty  Co., 40 NY2d 633, 634, 389 NYS2d 

3 14 [ 19761; C1’1 .I< 3026), ‘J’hc standard on a iiiotioii to dismiss ;1 pleading I‘or failure lo stale a 

causc of action piirsuant to CT’LR 321 I (a)(7) is not whethcr thc party has artfully draftcd thc 

pleading, bill whcthcr, dccming tlic plcading to allege whatever can be reasonably iinplied lrom 

its slalcnicnts, 3 ca~isc of action can be sustained ( s w  Leon 1 7  M w l i w z ,  84 N.Y.2d 83,  87-88 

[ 1 S94]; Sicridi,y, I t i c .  1’ Tlioni Rock Rtwlly C’o., I63 A.D.2d 46 [ 1 st Dept 19901; Lrjvi/on 

~ / ~ ~ r ~ ~ z ! / ~ ~ ~ ~ ~ i ~ t . i ~ ~ ~  C ’ o . ,  I m .  v Ultrmher~: ,  242 A.D.2d 205 [ I  si Dcpt 19971). However, in lhose 

circums~ances w1icl-c the lm-c logal conclusions and factual dlcgations arc “tlatly coiitradictcd by 

documen~ary cvidcncc,” they arc riot presumed to bc truc or accordcd cvcry favorat-,Ic inference 

(Uioiirl‘i 1’ I l w k m m  Hill H o z w  Apt, C’orp., 257 AD2d 76, 81 , 692 NYS2d 304 11 st 13cpt 1 ‘>991? 

affd 94 NY2d 659, 700 NYS2d 81) 1, 73 1 NE2d 577 [2000]; K l i ~ f w ~  v Mc:Korrn, 228 AD2d 232, 

643 NYS2d 114 [lst  IIcptI, Iv dciiicd 89 N Y 2 d  802, 653 N Y S 2 d  279, 675 N E 2 d  1232 [1996], 

and [he criterion bccomcs “wlicthcr the proponcnt of thc pleading has a cause 01 action, nul 

wheiher he has slated otic” (Gzr~~c~rthi?in7c.,. v C;inzhi~t~g, 43 NY2d 268, 275, 401 NYS2d 182, 372 

NI-2d 17 [1977]: , s w  ~ r l s o  Leon 1’Mw/incz, 84 N Y 2 d  83, 88, 614 NYS2d 972, 638 NE2d 5 I 1  

[ 19941; Ark Iltyuiit Purk C’o tp .  v Rty-lnt Park Kcslorrrtion Gorp., 285 AD2d 143, 1 SO, 730 

NYS2d 4X 11 st  I)cpt 20011; WF/I ‘l’clccotii., / t i c .  it N Y N E X C o t y ) . ,  188 A112d 257, 259, 590 

7 
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I NYS2d 460 [Ist  Dcpt], Iv denjcd 81 NY2d 709, 599 NYS2d 804, 616 NE2d 159 119931 [CPTX 

32 1 1 motion granted wlierc defciidaiil subinittcd lctter from plaintiffs counsel which flatly 

coiitradictcd plaintill's current allcgations of prinia lack tort]). Fur-thcr, wlieru the parties have 

submitted evidentiary material, including affidavits, the pertinent issue is whcther claimant has a 

causc of action, not whcther onc has becii stated in the complaint (,we Gu,qAynhcirncBr 17. 

Ginzhin.g, 43 NY2d 268, 275 [ 19771; R. H. iSrrrihar I h j d C I S ,  lnc. v G'rwzi!r? Pmiicrship, 148 

8 
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r .  I o  slate a c m s e  of action for breach o l  contract, the proporicnt ol'thc pleading must 

specifL the making of an agrcement, thc perforiiiaiice by that party, breach by thc other party, and 

resulting ciainages (Vo l f  Dcllir Rcsourccs LLC' v S o l c o  I'oi?inrti,iiC'LiIi0fi.~ Inc., 1 1 Misc 3d I07 1 ,  

8 1 6  N Y S X  702 [Supreme Court New York County 2006], citii7~ Firri~i 1 1  Furia, 1 16 AD2d 694, 

605 r2d Lkpt  1 9861). 'I'he cssential tcniis ol-'thc parties' ptrrportcd contract, includi tig the 

spccific provisions of the cnntract upon which liability is predicated, must be allcgcd either by 

rcfcrrncc to or hy or attaching a copy 01. thc conlract to llie complaint (Afluiziic. l/'wl & Lmzh, Im*. 

1'. Si//ikilr, I t l i b . ,  I 1 Misc 3d 1073, 816 NYS2d 693 (Supreme Court Ncw York (.?ounty 20061 

~:iiiyq C ' / i y s / i ~ i -  C ' u p i / ~ i I  C'orp. 11 IIiIIfop Egg b>irrri,s, I K ,  129 A112d ?27, 928 11987.1; VoIi LIcl/ir 

Rcs'aio.w.s 1,LC.' 1' ,Yolrco I ~ ' o n ~ i ~ i i r i i i c ~ n / i r ~ i i , r  Ii?c., 1 1 Misc 36 1071 citing Szid 11 ,S'id, 21 1 AD2d 423, 

424 [ I  st  13cpi 1 W S ] ;  Cur i i , q l i~~  v C.'hiL.qqo Trihrrtze-Ncw I'ork NCWS LV~mli~*u/ t~ lnc., 204 A132d 

233, 234 [ I  sl Dept 19?4]). 

I Icre, tlic Cloiiiplaitit allcgcs that Mr.  Cross breacticd the Contract by tlic improper 

itislallatioii of the Iiitclicn Floor, hiling to coniplcte construction wurk to Pluiiitill's' closet, 

failing to repair ii hole in I'laintilli' closet, and the inadcyuate aiid impropcr ins~illation o f  

cabinet dours of ai1 incoi-rect color in ~ h c  kitelien in contravenlion to the terms 01 the Contract. 

I-Iowcver, h c  Clumplaint rcfcrs to [tic C'ontract and thc provisions upon which liability is 

prcdicalcd. Adciitionally, a copy of the Contract was prescnled in rcsponse to the Cross 

Tkl i idan~s '  molion to dismiss and thc tcrins tliereiri arc undisputed and uiiambiguoiis, None o f  

the ileiiis ol'work to bc per'l'oriiied by Mr. Clross include work to install the Kitchen Floor, 

perform construction work to T'lai~itifls' closet, rcpair the liolc in h c   close^, install the cabinet 

? 
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doors, or pain1 the kitchen. Inslcad, Mr.  Cross' work was limited to dcsigning the Apartment and 

ordering goods and scrviccs to implemcnt thc design. Th~is,  thc undisputed terms of the parties' 

Contract flatly coiitradicl the allegations in Plaintiffs' second cause of action, warranting 

dismissal of w i l e  against Mr. Cross (Huys/onc Equiiics, lnc. 11 Gcrcl Cor/?. , 305 A1)2d X I ,  759 

N I W d  78 [ l  st Dcpt 20031 [tinding thal contracts, ratiniially construed, arc not coiisistcnt with 

p 1 ai i i  t i 11's c OII ten ti o 11 I 1. 

Additioiially, the C?onlract is clcarly bctween Plaintiffs and Kcin Cross, in his individual 

capacity. Nothing in the Contract nialies any rcfcrencc to KCI and there is iio indication that Mr. 

Cross signed the Contract 011 bcliallof K.CI. Moreovcr, it is UIidispikd thal MI-. Cross and KC'I 

niaintain separate addresses and that tlic address at the bottom of the Contract is Mr. Cross' 

pcl-so rid ir dd rcss . 

'Thercfw, Cross De~cndaiils' motion to dismiss tlic second cause of action against Mr. 

Cross is granted. 

U. 7 h i i - d  C i ~ i ~ s i ~  of;lciiori: Urcach of'ilw Itnpliccl C'c)\~cticrrii of'C;'oor/ Eiiith i . m I  Fuir 

Lkl/ i i~ig 

b;vcry contract contains a i  implied covcnant of good fail11 and I'air dealing (.we 51 I WL.S./ 

232rirJ O w t i ~ ~ r s  (.'or/?. 1). ./ciiini/icr Rcwily Ci). , 08 NY 2d I 44, 15 3, 746 N Y S3d 1 3 1 , I 3 5 [201)2-1; 

Ucrlton 1). Lih~~ i t io r i~ i l  Tcxiiyg ,Scrvim, 87 NY2d 384, 389. 639 NYSM 977 19951; AtiilIcr v. 

~4/nzc iu i , s~ ,  24 1 A132d 1 K 1 , I84 I I" Dcpt 1998 I quoting G ~ C C I ~ W ~ C I ~  J'il. A.c..ro~~.s. v. S'ullc., 1 10 AIXd  

1 1 I ,  1 15 11'' Dcpt 19851). A brcach occurs whcii a party acts in  LI nianuer that deprives thc other 

p r l y  of the right to receive the benefits 01 their agrccment (WJ 51 J U.i~s.1 .?3,7~d O~I~I..I' Ci)rp v. 

,J~Iiitii&i- h ' ~ d t y  ( - ' ( I . ,  98 NY2d 144, 153, 746 NYS2d 13 1, 135 [2002]; Ddlon 1). Educationrrl 

10 
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Tcstiii‘q XiJriIi*i7, 87 NY2d 384, 389, 639 NYS2d 977 [199S]). In ordcr li7r B complaint tu sttltc a 

cause of aclion li)r  brcach ol’an implied covenant of good faith and fair dealing, “the plaintill’ 

must allege facts which teiid to show that the defendant sought to prevcnt perfommance of the 

coiltract or to withhold its bencfits from the plaintiff” (14vc~ttinc hn~estnzcni Mmr-rgemcnf, Inc. 1’. 

Cmr id im Iiupcrinl Bank of.Cbmiiicri.c, 265 A1)2d 5 13, 51 4, 697 NYS2d 138, 130 [2d Dept 

I 999 1 j. 

‘The third cmsc of‘actioii to recover damages for breach of an implied covenant of good 

failti ;tiid iiiir dealing cannot be maintained, in  light of the cxprcss t c m s  of thc Contract. Given 

that the breach of Contract cmsu  of action fails, consequently, the third causc of‘ action for breach 

of’ in~plicd covenant of g00d faith arid fiiir dealing fails. , 

Accordingly, Plaintiffs’ Ihird cause of action is disinissed. 

c T. Forn~/h C’r.ru,rc (!f‘Aclio/r Brcuch ($the Itizplicti Wwiwntic.s olMc~rchunfcrhilily~ilily rind 

fi’ilj 1 L?.W ,fi 1 I ‘  11 I j iwt  ic i 1 Ir r 1. P i , i i p s  L’ 

Under the llriiforni Coinmcrcial Code (“UCC”), a warranty o P  inerchantabilily is iniplicd 

in all sdcs  of  goods by ;I rnerchant (,rcc NY U C X  5 2-3 1411 1). It is a guarantee by thc sellcr that 

its goods arc lit Ibr the ordiii;lty piirpose for which they are used (.w NY UCC‘ S; 2-3 14[2][c]). 

l’liis does not iiieaii lhal the goods havc to be perfect; rather, they need only be of m e d i m  quality 

o r  goodncss (scc L%iri.rtopi +a LC l l~ i fh ,  lnc. 11 Uecchc LSjl.s. Cart,., 2.70 AI12d 326, 33 1, 651; 

NYS2d 787, 790 [3d I k p t  19971, citing U.S. Lcwsiiyg Clorp. 11. C‘onicrllld Associriics, Inr. . ,  101 

Misc2d 773, 777, 421 NYS2d 1003, 1005 [Ncw York c‘ily Civ.  Ct. 19791, As noted, thc sellcr 

must mect h c  detyiiition oi’a “mcrchant” or an iniplicd waisanty of rnercliantability generally will 

not arise ( N Y  PRAC‘-CI_)MM 9 66: 18). A “iiierclimt” is any pcrscln who t-eguldy deals in thc 
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typc of goods iiivolved in [he transaction or who, by his occupation, holds liimsclf out as having 

knowledge or skill relating to such goods (,see NY UCC 5 2-104[ 11). 

1 ; ~  an iniplied warranty ol'lilness for a particular purpose claini to arise, the buyer must 

cstablish thal the sellcr had reason to know, at the tinic of contracting, the buyer's particular 

purpose for which the goods arc rcquircd and that the buyer justiikbly rclicd upon thc scllcr's 

skill i r n d  judgment t o  selcct and furnish suitablc goods, and that tlic buyer did in fact rely on that 

skill (.w N Y  I J N :  2-31 5 ) .  

I[ is a wcll scttlcd priiiciplc i n  New York that implied wail-antics, such as thnsc found in 

the U ( . T ,  arc limitcd to the sale of goods; they do not include the perh-inaiice of services, work, 

or labor, nor trmsactions clccriicd to be I~rcdomiriantly scrvicc or-icntcd (.scc Milnii Associa/c.v, 

I w .  11 Not.[h Avc. Ucvi~ lo j~nwt~t  C'wp., 42 NY2d 482, 485, 398 NYS2d 882 1.1 9771; Cmlillo v. 

7:y,son, 268 AIEd 3 3 6 ,  337, 701 NYS2d 423, 4 3  [ I  'I Ikp t  ZOOO] citing Acgi.s I'wrhrc.lion.s, Itic. 

V .  /it.t.if/(:x I ' O I ~  I)f.AttltJric.l-i, 35 A132d 639, 639, 268 NYS2d 185, 186 [ I  'I l k p i  19661; Krsiiick 
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the action accruing is for that breach (Id.). 

In the inslant matter, Plaintiffs have failed to establish breach of either warranty. ‘I’lic 

allcgalions sct liirth in  the C’oi-nplaint freely admit that the Contract was for thc rendition of  

scrviccs (Coinplainl at I S  j; sornetliing for which the IJCC clearly does not apply. Mr. Cross 

perforiiicd the servicc of iiilerior design and decoration. As part 01‘ thc Contract, Mr. Cross made 

p~ircliascs necessary Lo eilbctuatc the dcsign and dccoratioii of the Apartment arid niay havc been 

rcsponsihlc €or nvcrsccing the conslruction meet the dcsign clioiccs madc. Nonelhcless, Mr. 

Cros.r; was ;I dcliver-cr of scrvices and no1 a seller ol‘goods. ‘I’hercfore, the fourth cause of aclioii 

must I‘ail fo r  the lack of a predicate transaction- namely, the sale of goods. 

Accordingly, the pot-lion ol‘ the Cross Defcndan1.r;’ motion to dismiss l’laintiff3’ fL)i~rth 

cn~ise o f  action is granted. 

n. 
A simple hrcach col’contruct cannot be considered a tort unless a legal duty ii~lepcndent o l  

b’(/jh C ‘ [ I  i(.w I! f .A ction: Negligrwc 

thc contract itsell‘has bccn violated (sou (’l~~~.~-~i/~/)~~trii~k, h. v. Long lslrrnd R. (‘o., 70 NY2d 

382, 389, NYS3d 656 1 19871; ,%inC Putrick’s Honic.fbr ihc ARcd cmd Infirm v. Li7ticwtC~ 

I ~ z / c ~ I . } ~ ~ / / ~ o ~ ~ ~ - / I ,  IIIL: .  , 267 AD2d 166, 166-67, 700 NYS2d 28, 30 I 1 ’[ Dcpt 1 OW]). ‘I’lie legal duty 

must arise froin circumstances cxtraneous LO, and iiot coiisti tilting clements 01: tlie contract, 

31thoLigli it may be coiinected with and depcndciit upon ~ h c  contract ( I d  ). Siniply put, “1hc fucus 

is on whcther a noricon~r-ac.t~ial duty was violated; ii duty iniposed 011 individuals as a matter UL 

social policy, ;IS opposcd to those imposed coiiscnsual ly as a matter ol‘conlractual agreenictit” 
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(Apple Rr:cords, Inc. 17. (,‘q?itd Rccordy, Inc., 137 AI32d S O ,  520 N Y  S2d 279, [ 1 I k p t  1 9X8])2. 

‘I’liis principle applies with equal filrce to contracts that involve an clciiient ol‘ construction and 

renovation (sre SrTiiit Putrick’s Honic.f iv /he Aged crnd Infirni v. La/icrr!fc htcrnirfionirl, Iiic., 

267 AIZd  166, 166-67, 700 NYS2d 28, 30 [ I s t  Dept 19991; Gordon I). ‘lkrcimo cf. C’onpitiy, Inc., 

308 AD2d 432, 433, 764 NYS2d 144, 145 [2d Dept 20031 [allegations that work was perl‘ormed 

in a lcss than skilllid and workmanlike Iii;mier states a cause of action for brcach of contract, not 

iicgl igciice]), 

Here, Plaintil‘f‘s scck only to imposc liability in tort upon Mr. Cross for failurc to pcrforni 

dutics dlcgcdly owed to PlaintiUs pursuant lo the C‘ontract. Plaintill‘s specifically allege that 

“[d]cf’endants had a duly  t o  I’IaintiKs t o  h a w  thc work providcd to the [Apartment] designed, 

iiistalled, cunstriicted and conipleled in a compctent and workmanlike manncr, in accordance 

with the Cloiitract ... u s i i i ~  all due care” (Complaint at 7150). These allegations are merely 

restatements o f  thc contractual obligations that Plaintiffs maintain wcrc breached and do not 

cvidcncc a duty of care beyond tliose contractual obligations ( S C P  Nrcw York Univ. 11. C’oti/incntal 

/ri.s. C ’ o . ,  87 N.Y.2d 308, 3 16, 039 N.Y.S.2d 283 [l995] [“where ;I party is merely sccking to 

ciifoi-cc i ts  bargain, a tort claim will not lie”]; Shini Prrlrick ’s IIoinc.fi)r lhc Aged mu’ //?firm 17. 

Lu/iLAi-c/c Iii/cr~irr/ionrrI, Iiic., 267 AI32d 166, 167, 700 NYS2d 28, 30-3 1 [ 1”  Dept 1999]). 

“Mcrcly cliarging a brcach of a ‘duty of care’, employing laiiguagc familiar to tort law, does not, 

witliout n i o i ~ ,  transf?)rm :I simple breach contract into a tort claim” ( I  ‘In,.k-l*’ic~i)acr.ick, / I K .  11. 
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Long L s l u n r l ’ H .  ( ‘ ( I . ,  70 NY2d 382, 3x9, NYS2d 6S6 I19871). Plaintiffs have failcd to show that 

therc was tl legal duly imposed upon Mr. Cross iridepcndeiit li.orii tlic Contracl or that he engagcd 

i i i  tortious conduct. 

Accordingly, the portion ol‘thu C:ross Defendants’ motion to dismiss Plaintiffs’ fifth 

causc of aclion is granted. 

E. 

It is well settled that a party is riol entitlcd to an award of an altorney’s fcc absent an 

ngreenicrit between tlic parties, statutory authorization, or court rule (CXspino 17 ( ~ r e o p ) i r z t  

it!orlg. (‘or/).,  2 AD3d 478, 479-80, 769 NYS2d 5 5 3 ,  556 [Zd Dept 20031 citing Hoopcr. ALs,soi:.s. 

\I . 4 G S  C ’oni~~z:~cr , s7  74 NY2d 487, 49 1-492, 549 NYS2d 365 [2d Depl 1 W X - 1 ;  G l d I u  v C.Yirrsc 

A 4 w i h ( / l m  / . Imk.  239 A I X d  68, 669 NYS2d 651 [2d 1kpt  19981). As thcrc is no agreement, 

statiite, or coiirt riilc applicable lo the instant case, I’laintiflj: are not entitled to attorney’s fccs. 

S ix /  h C ‘r r I ISC (?/’A cl io n : A f /o r ncy ’s Ft: es 

Accordingly, the portion of the Clross Defendants’ motion to dismiss Plainlifi’ sixth 

c m s c  of action is graritcd. 

11. Cross 1)cfcntlants’ 321 1 Motion to Dismiss the Complaint Against KCI  

Since KCI was not a party to the Cloiitracl and therc is no evidence that KCI performed 

any part of the Contract, the entire coinplaint against KCI is dismissed. 

I 1  1. Cross 1)cl‘cndants’ 32S(d) Motion to Itemovc 

Since the sole rcinainiiig c;iiisc of action allegcs an oveid~arge in amount of 

:ipprosimatcly .Y; 1 .OOO.OO, the Cross Del‘endaiits’ motion to remand this action to Civil Clourt, 

City ol‘.Ncw York is graritcd as per the CPI,R 3 1 5 ( d )  order anncxcd hereto. 
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Based oii the above, it  is hereby 

OIWRIIKII that thc motion by the Cross Defendants For an order, pursuant to CPLR 

321 ](a)( 1 )  and (7), dislliissiilg thc sccond, third, fourth, t?fth, and sixth causes ol'action in the 

Complaint against Kein Cross is granled; arid it is further 

O K I ) I { K I I I I  that the motion by tlic C'ross Ikfcndants for an order, pirrsilant to C P I X  

321 ] (a ) (  1 )  and (7), dismissing the entire C'omplaint against Kcin Cross, Inc. is granted; and it is 

fu rt hc r 

(_>111311KI~I) that tlic motion by the Cross Del'endants lor an ordcr, pursuant to CPLR 

325(d), removing the remaining causes of action to 1l1c Ncw York City Civil C'c)urt i s  grantcd in 

accordance wid1 the annexed CPLR 3251 d) order. 

'This constitutes tht: decision atid order of thc court. 

h t c d :  March 3c), 2007 .. 
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