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Notice of  Mot ion/  Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits . . . 

Replying Aff idavi ts . . .- . 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PAPERS N U M B E E F  

- ,I.,- 
2 , '", L+ - 

c-, ' 
- )  b' 

- 

I 

5 I ,". G. . L. ;- PRESENT: - 

Index Number : 40007112007 
RODRIGUEZ, VICTORIA 

HERNANDEZ, TIN1 
Sequence Number : 001 

ARTICLE 78 
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VS 

L L  
PART --I 

- .- -_ INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. - ,- 

MOTION CAI.. NO. . . 

Cross-Motion: Yes 3( NO 

Upon the  foregoing papers, it is  ordered that  this motion 
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Elba Kodrigircz (Ellxi) npplicd, and  was li:)iiiicl cligiblc, lor an apartment with 
the New York City I-Ioiisiii;; Airlhui-ily (I loirsing). 111 Novcmbcr, 1990, shc nioved 
irito a o m  bcdroom apai-tiiiuiit at 1 100 \IVatsoii Avenue, #5A, (the apartment) Bronx, 
Ncw York. Petitioner ii1ai-i-icd Elha’s iiicai-cci-atcd son later that year and claims that 
shc moved in  with Elbcl ;it 1Jlba’s 1-cqiicst in 199 1 .  Petitioner maintains that she has 
resided in the apar-tmcnt cvcr sincc, assisting i n  ‘F,lha’s medical care. 

Some le11 years latcr, in Augiist, 200 1 ,  J<ILxt arid Pctitioricr wait  to thc f Ic)usiiig 
manager's officc and i-ccliiestcd that Housing grant Petitioner permission to 
tempoi-arily reside with Iicl- bcuusi :  Elbn l i d  dizzy spells and soiiietiiiies had 
seizures at night. Peniiissioii to tcml~or;il-ily rcsidc in the apartinciit was granted but 
the foi-im stated that pci.inission “cspircs 011 Nov~iiibci- 30, 200 1 unless specifically 
exteiided in writing.” 

Approxiniatcly fC)iii- ycrirs latcl-, i l l  Juiic, 2004, an application was filed by 
Petitioner on Elbn’s bcli:il I ‘  i-cqticstiils tha t  Paiitioiier be permitted to pcnnaticntly 
residc with Elba. Thc appl i u a t i o i i  IVX clisappruvcd bccausc tlic apartmcnt is a oiie 
bcdroom and ail “ovc i -~ i - ( : ) \ \~~I~~I  coiiditioii” woiiIc1 hc crcatcd by having another adult 
livc thcrc. Housing nqLiircs th ; i t  ; i l l  toiiiwts aclhccc to the mandated occupancy 
standard which only pcimily t ~ v o  ;icirilts to rusiclc iii 3 oiie hedrooim apartmcnt i l t h c y  
ai-e i n  a rr i ed o I- do III c x t i i‘ 12 ; 1 I -  t i 1 c I’S . 
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Elba passed away iii July, 2005.  t3y Icltcr dated October 1 1, 2005, Pelilioncr 
rcceivcd a iiotice froiii tlic mimigciiicnt oftiw which stated that she was occupying 
111e apar-t~iieiit witlioiit ;I Icasc a i i c l  iiiny 17c subject to eviction. It further infonned 
1:’etitioner that she was ciit i tlccl LO ;I gi-icvaiicc prucceding to cleterminc her status and 
eligibility for public Iioiising. ‘I’his ;ip]x~i~cntly protiiptcd Pctitioner to go to the 
1ii3Iiagcr’s office aiici sii1)iiiit ;I G l n i i i i  ;is ;I L‘i-ciiiainiiig fitinily imember” which could 
perinit lict’ to rcmain i i i  I?lba’s ;ipni.tmciit. I’cti tionel- wax told that she was not entitled 
to s u cccss i on 1-i g 11 t .5: h c c ii 11 s c s 11 c 11 cv  c I‘ i-c c c i v c tl 13 criii i s s i o n to p erni aiicn tl y rcs i de i i i  

ihe apartiiiciit. She w;:is ~ I I  l’ornictl ; i ho i i t  tlic grievance process, was givcri a list of 
attorticys and i i i for i i ia  t i o i  i i . c g i d i  lis Icgul :iusistance. 

Petitioiicr had ;\ii “ i l l  l i)rmal h c u  iiis” with tlic Bronx Roroirgli Maiiagcr biit by 
notice dated March 7, 2000, \lie \V;IS iiili)imcd tlial lie agreed with tlic local iiiatiagor’s 
officc that shc was no[ ciititlcd to sucxssiuii rights. Tlic noticc also iiifi,niied 
Pctitionur how to pursuc Iicr claiiii to i t  li~~-iii;~l 1ic;iring which was scheduled for July 
26,2006. 

On JLIIY 24, 2000, I ~ V O  cliiys 1icIi)i-c tlic l i)r~iial  licaring was to be held, Petitioner 
filcd a i  Orclcr. to Show (I’ausc i i i  Jji-oiix Siipi.cmc Court seeking an order vacating and 
annulling Housing’s pi-c\.ioiis tlctci-iiiiii;itioiis, orclcriiig 1 lousing to give Pctitioner a 
lcasc, staying tlic schcclii lctl foi-iiial ticaring aiid crijoining Housing froin taking any 
legal action against Petitioiicr \vliilc Iicr Hrons action was pending. A Justice of that 
Court signed the pctition h u t  tlic follo\viiig day hc vacated that portion of his order 
which stayed the sclicd~iltci J u l y  30, 2006 li-)im:\l Iiearing. By letter dated July 28, 
200 6, Petit i oii er wit 11 t1 1-c i v  11 c I- 13 1’0 11 s ;I c 1 i (-) i I . 
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ho Lis i ri g . Petit i oncr ’ s ;I rg i I iii c I  i t t I i ;i t t li c i 11 c o 1 1 s i s t eii cy bct ween per rni t t i n g a temporary 
overcro w dcd co iid it io 11 211 i t I ;I pc 1-11 1 ; \I  1 i‘i i t t )  vc I-C: I-(.) w rlcd condi t i oii i s arbitrary a1 so fails. 
I t  is apparcnt that m y  pci-s(-~ii iiiiglit occasioii:illy nccd assistance and thc Manual 
explicitly makes allowaiicc. ft)i- siicli iiccds. 1 J(.)~cvei-, it is equally apparent that an 
overcrowding conclilioii s l io~i ld  not IJC iiiaiiitaiiicd h r  any extencicd period of t ime in 
violation of Housing pi-oc*ccltii-cs. [>:istly, Pctitioiier’s argirrnent that there is no 
ovcrcrowded condition iii ilic ~ip:ir~mc~it  i i ( . ) \ \ )  t h a t  Elba is dead. does not ciicc the 
initial ir-npcdimciit tha t  slic I ICVCI-  i-cc‘vivctl pcimissioii to pcnnaiieiitly reside in tlic 
apartmcn t. 

Petitioncr IICVCI- oht;iInc~l \\;i.iltcii :il)piuv:\l h m i  Housing to become a 
periiiaii cn t h 011 s eh c) I 11 11 1 c I 1 i I-, c I’ u I‘ t 1 1 c‘ t 11 c 11 : 1 I I t I 1 o I- i zed t en an t and L ~ K I  11 tli o r izcci 
occupancy can not coiili.1. succcssioii ri;;hts. ( / < L ! / / / l i . s  1’. Tht‘ Ncw York Cil-y HoLisirig 
Aufhot-il+v, 282 A.Ll.2~1 2 15 1.1 ‘ I ‘  I )op t .  200 1.1). I-lousing’s decisions to disallow 
permission for pcriiiaiicii t I-csitIc1ic.y a n d  (Icily st icccssion rights to Petitioner was 
rational nnd in accord;iIicc L v i t l i  tlic law aiid tlic i.egulations that all residents 01’ 
Iloiising must aclhcrc to. I”Lii-tIici., t I iosc. clccisions wcre amply supportcd by the 
cvidence adduced at 1ic:iriiig. I lotisiiig I i x  ; in  obligation to protect the intcgrityofthc 
application and placciiiciit pi-t:)ccss h i -  ~ l i c  i i i ~ i y  pe:oplc who are cligible for Public 
Housing but languisli 011 lists tluc to the J i i i i i tu t l  iiumbcr of apartments available. 
Pcti t ioner canii c) t ex 13 cc 1. I (.I c i r u t  t 111 1) c 1.1 t t I i ;I t pi~occss by 11 nla w fir I I y oucupyi iig her 
deccasccl mo tlier-i 11 - I  n \v ’ s ;I 13 a 1- t I 1 i e 11 1. 

Whcrcfore it is Iici-chy 

Datcd 

All other rcqucstcxl 

This coiistitutcs t l i c  

: March 27, 2007 
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