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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: &a o,/-.n r /  
Justice 

PART 17 

The.following papers, nurnbored 1 t o  were read on this motion t o i f o r  

Not ice of  Motion/  Order t o  S h o w  Cause -- Af f idavi ts - Exhibits ... 

. . -~ Answer ing  Af f idav i ts  - Exhibits . .~ -. . -~ - 

. -~ Replying Aff idav i ts  - 

PAPERS NUMBERED ~ - _ . I ~  

-. 

Cross-Motion: Yes t / N o  

Up011 t h e  fo reyo ing  papers, it is orderod that  this motion 

Dated:  
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PI ai 11 tiffs, 

-ilgni tist- Indcx No. 60 I607/2006 

R A Y MONI) 13 El<M.LJi)EZ, an lncli vi duu I ,  
MARIA B E R M I J D E Z ,  ;in Individual, 
JOTlN 11013, ill1 Incliviclual, JANE DOE, an 
I ii di vi d ii :I I ,  A rl C PA R N ER S I 1 1 P, X Y Z 
COIIPOIIA‘I’ION ancl Y2-K M I L L E N N I U M  
LIMOUSINE, I N C ,  ;I New York corporation 

_ _  
By oi.cIci. to show cxisc, plaintiffs seck a n  or-dcr- slaying a n  arbih-ation pencling resolution 

01‘ [his ;iction. Defendant R:iymond Ber-mudez (Ber-mudez) filed ;I demanci for ahitriition, clatcd 

5/1 1 /OG7 seeliing $75,000 for- “Brcach o f  contracl/Employment Agreement” by Kaineron 

1. ,i in o us i n e ,  In c (Kame ro t i  1. A 1 t ti o ugh t i  o l  s t ii led i n ti i s de ti1 ;I t i  (1, 1 he em 13 1 o y men t a grcc TI] ci 1 t 

iqqmciit ly i-cfci-encecl i n  the demand is included in the Sales Coiiti-ac( and C)pci-atioiial 

Ag-eemeiil, d;itcd Ilcccrnhcr 2.1, 2004, hclwecn plaintiffs, ;is Buyer, and Y-2K Millenium 

Linioiisinc :itid 13ci.iii~idcz, ;IS Sellcl- (the Sales (.:ontract) which includes piwisions regardi ti2 the 

c I n p 1 o y I iic 11 t of I3 ci.11 i 11 d cz . Pi-i c) i’ to clc til ;in cl i ti g arbi tixt i o ri , B cr m LI d cz f i  1 ed ;I S 111 a I 1 C 1 ;I i m s 

i I c t i o t i  iigi I i n s t Kam ero n ; ;I s 11 111 in o 11 s w ;I s m ;I i 1 ed 1 o K ameron , ci aleci 3/2 3/06, i t i  di c ;I t i 11 g t I1 a t 

Beriniidez wiis seeking $3,760.23 i n  ;in “Action to iccovcr rnonics ;ii.ising 0111 of nonpaymenl of 
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wiigcs (over $300.00) Date of occunence 3-1 S-06.”  Prior to the first Small Claims coiit-t 

;ippc:ii.;iiiw of 4/27/06, T3ci.niiidez discontinued his case by document, dated 4/7/06. 

l’he Court rejects plaititifrs’ nrgiimcnt that thc arhiti-ation clause i ti the Salcs Contract 

tiotcd hy defendants liaymond and Maiia Bermudcz (defendants), the arbitlation cl;iuse is 1m)ad 

;is il  pinvides, in rclcvant part, tha t  “[jln the event of ;I disputc lxlwecn 01‘ among the partics 

Iicreto, ~Ilcy c x h  and L i I I  tierehy agree lo submit thul  matter to binding arbitration.”’ 

In gcncixl, ;I bi-oad : i h i  tration cl;iusc crc;iks ;I pi-csumption of ai-bih-abili ty with rcspect to 

disputes iclatcci to tllc unclcrlying contract (G I n  lie 13)omatiskv, 2 AD3cl 133, 133 [ I “  Depl 

17007]). l’he court niiist “cietei-minc whether parties Iiavc agreed to subinit their dispiites to 

;ii-biti.ation ~ i c l ,  it’ so, whether the disputcs generally come within the scnpc of their arbitI-i\ti(>n 

that the dispiite with Bel-tniidet is not arbitrable. The fact tha t  plain[iffs woi1Ic1 Iiavc to litigate 

clocs the ;illegation that 1>liiirltiffs did not  mticipatc the issues tiel-ein when they ~igt-eed to 

N o  issue is 1xised ;IS i-cg:il-ding whcther plaintiffs agreed to  ai-bitixtc with 13crinurlcz, who 
is listccl in  thc I’ii-st pr;igt-;iph of the Salcs Contract ;is “Seller” but who W;IS not a signatory t o  the 
agreemciit- in  his individual capacity. 
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arbitrate, diclale ;I finding that there was no agrecmcnt to arbilrak. Accoidingly, plaintiffs h:ivc 

not suppotkd heii- request to stay iirbitration on thc gr-ounds that no ai-bitrablc claim exists. 

The Coiirl further rejects plai tiliffs’ ill~gllIncJit that the Sales Contract musl he invalidated 

hccause i t  was “pcl-rnc;itcd with ft-aud.” It is “wcll sellled h a t  i n  tliosc insl;inces WIICI-e ;I 

cliullcrigc is made l o  the validity of the  ;Irbitration clausc itself, such as fi-aud i n  thc inducement, 

the issue i s  for. the coi~rl  l o  decide , . .” (Arc Elec Rr. Mcchanical Contr;ictoi-s C:ot~ v Invensys 

Blcl: Systcins, Inc, 2 AL)3cl 3 14 [ 1 st Dcpl 20031). “Jn oi-der to sustain a c a l m  of action foi- 

Triludu l cii t i 11 dit cc men t , pl ai 11 ti fTs mils t show ‘mi sreprescn tati on 01‘ a Inalei-i a l (mi ssi o t i  of fact 

which W;IS fiilsc atid k11owti to he f a l ~  by dcf~tidant, 111iidc for thc pllrpose of iiiducing the O ~ X  

IJilI-ty I O  i-cly up011 i l ,  juslifiable 1-eliancc o f  h e  other pilrty 011 thc niisl-epresentati(~7n or- inalerial 

omission, ;itid iti,jury”’ (Shea v I1arnbr.o~ PLC, 244 AD2d 39, 45 [Is1 Dcpt 19981, quoling, Lama 

XJolcling C o  v Smith Hill-tiey, Inc, 88 NY2d 413, 42 1 [ 199hl). “Such ;I claim, likc :my fraud causc 

o f  i~c t i~ r i ,  must scl foi-lli “ h e  circutnst;inces constituting the wrung . . . in clctail” (d., quoling 

CPLR 301 6[ h] ) .  I-lowever, plaintifl’s do nol claim t h a t  thcy wcic fr-iiuciulently induced to sign the 

Sales Coiitract, tior h;ive they even par-ticu larized the a1 lcgcd wrongdoings. 

Nonelhclcss, the :uhilralion must hc permanenlly slaycd mi the grounds of waiver. 

Dcfenciiiiils urge tlic Coiirt to find that Bcrmiidez did not waive his right to ait,itralion by hlirig, 

pro se, thc Sinall Claims COLII-I irclinti atid witticii-awing it two weeks Iiitct-. rkfcnclanls n1iIiTIt:iitl 

t h i i t  no wLiivcr can be Ibund bascd solely on mcrc cornrncncemen~ or   TI x t i o n ,  whci-c Bcr.niudez 

did i i o t  xtively pal-licjpatc in the aclion, citing, Braun Eciiii13iiieiit Cn., Inc. v Meli h r c l l i  Assuc., 

220 A D U  3 I I I 1st I>cl-,t 1905] [defenciant scl-vicc of iuiitine pleadings did not waive rlcfcndant’s 

i-iglil to ai.biti.atioii]). I’laintiffs niaintain th:lI Wilivcr has hccn found based O T ~  mere service of 3 
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suiiimms, citing, Esciuii-e Tndust., Inc. v East Bay Textiles. Inc,, 68 A.DW 845 [ 1st Dept 19791 

[pl:iiiitiiY' wnived ill-bitration by serving ;i sum~i~ons]). Pliiintil'ls also point o u t  tha t  once w:iived, 

the light to iii-bitriite cannot tie regained, citing, TenEtu Tntl. Corp. v Pak Kwan Chciing, 24 AD3cl 

170 [lst Dcpl ZOOS]). 

Under New York law, :i court dctermincs the issue ol thcrc has bccn waiver o l  thc right to 

;irbill-iitc by lili@on (see Shci-rill v C;ravco T3ldl.s., 64 N Y 2 d  261, 273 [l985]). 'I'he pa1'tY lhi i t  

seeks 1-cdirss lor arbill-able claims in judicial proceedings has waived the right to arbitrate those 

claims (ncnihail v Denihiin, 34 NY2d 307, 310 [ 19741). "Whcrc claims are entirely separate, 

tlioiigh iirising I'i-om :i coiiiinon agreement, no waiver of arbitration may bc implied from the i - k t  

tliat rcsorl has lxen niadc t o  [he courts on other claims" (SlIci-riII, 64 NY2d at 273; scc also 

Corcoi;iii v C=~)rcol-aii, 114 AD2d 88 I ,  881 [2d Dept l%S]["A p x t y  rn;iy waive his light to 

:ii-litixte hy utilizing the judicial system to ;illaiii 111c same rclicf 01- dclennitiation sough1 in 

;irbi [rat i on"]). 

I Jcrc, h i - c  i s  no argumcnt tha t  the cl:iirn made i n  Small Clairns court was entiicly scprate 

311d distinct fi.om thc claim iii:idc in  ( I I C  ;ii-bi(mtion. In f x t ,  ~ h c  claim 1.01. los! w:iges ~ ~ c i . l e d  i n  

the Siiiall Cliiirns c;ise would he cncoinIx1sscd undci- the Sales C o n ~ i x l ,  which govcr-ns ~xiymcnl 

ol' Bel-inudez's wages. Jlr.;iLin Ewipment C h ,  Inc is iniippnsik because cases tiavc routinely 

cli-iiwn :I clislinction bc1wccn the a m o u n t  of p;irticipation required to cstiiblish waiver by n p ~ t y  

;ill~ii~mzltivcly, VCI*SLIS clefc:nsivcly, litigating. Although i t  is true that hc did nnt  actively p;irticipute 

~ I I  the Ii!igatioii, this ( h i i r ~  is h i i i i c l  by the dccision in the First Del>iirtmeIil, Esquire Tndust., IIIC.,  

supi-a (ctjn.ip:ire Jovcc R e s e m h  & Dcv. Gorp. v Eciui-Flow, 31 Misc2d 952 [l96 I ] [mere 

coiiiriicriucincrit of City Cloui-t action did not 1-csult in waiver ol' xliti-iitiori], aff'd, 15 AJ12cl 821 

4 

[* 5 ]



[2d Dcpt 19611). Esclirii-c Indust., Inc. cannot he distinguished on the ground that Berrniidez WBS 

pro se, givcn that pro sc parties w e  gencr-ally held to the samc standards as those parties who are 

icprescn'tcd. Furtlicr, here  is no allegation that .I3crrniidez was unaware of the agrccmenl t o  

;irhitnitc, Accoi-dingly, when I3clmudcz ;iCfiimativcly cllosc t o  resott l o  Ihc coul-Ls, insleacl of 

deinanding iirbit1xtiot1, he clcctcd his f o n m  and waived his right to arliiti-ate. 

It is hcichy 

OIUIERED that pI:iinlill-s' motion ror an order st:iying arbitration is granted and thc arbilratinn is 

peim:inently stayed on tlic grounds 01- waiver. 

Dated: Mu-ch 27, 2007 

EMILY JANE &&MAN 
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