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11 opci-iy. Forcina’s accidciit occiti~ed in L)cccmbcr 2003, atid xcordiiig to ii Workers 
(hmpcrisatioii claim subniittcd 011 Forcha’s behalf, Siibcontractor wab awaie of the accident on 
the date i t  occurrcd. 

IiisLiraiice,’ m c i  QBE Insurnticc acknowledged receipl of satiic. On March 3, 2006, QBE 
Insuiancc advised Sirbconlraclor of Forcina’s claim. On March 8, 2000, Subcoiitmctor’s 
iiisuraiice broker scrvcd n notice oIclairn form to QnE Insurance. On March 14, 2006 tlic 
general contractor initiated a third-party action agaiiisl Subcontractor for contribution and 
indemiiit?catioii. On April 20, 2000, Subcoiltractor’s bi-oker i‘onwardcd a copy of tlic third-party 
pleadings lo QBE Tnsur-ance. 

On May 4, 2006, QRE Iiisui-ance sent Siibcontrxtor a Icttcr hsclaiining coverage on thc 
basis of late noticc. This action by Subcontractor against QBE Insurance ensued. 

I n  February 2000, the general contractoi- li7r-waicieci a copy of Forcilia’s plcatlitigs lu QSE 

Molion 
Subconiractor argues that as an employer of Forciria, it was entitled to rcly on tlic 

exclusivity d- the Workcrs Chiiipciisation 1-emedy providcd to Forciria, and was not requircd to 
providc notice ol the  accident to its liability iiisiiraiice caii-ier, QBE ltisurancc. Subcontractor 
conlcnds lIiii1 i t  protiiptly I-cpoi-ted Foi-ciiia’s accident to its Workcrs Compensalion carrier and 
thal lhc iiiattci- was being handled undcr tlic Workci-s Compcnsalion policy. Tlicrcrbrc, 
Subcniiti-actor was not rcsponsiblc to notify QBE 1iistIr;mcc ol’ForciiiLi’s accident due to ils good 
faith and reasonablc bclicl‘in its lion-liabilily undcr thc Workcr’s Coinpensalion Law. As sucli, 
Subcontractor is cntitlcd to ;i declaraliori that QBE Iiisurarice owes Subconlractor a dciknsc aiid 
i i i  d c t 11 t 1 i li c ali 011 in lh  e 11 rid crl y i 11 g act i on and reim b u rs eni cn t o 1‘ all out o 1. poc ke t expenses 
cxpended in the dclbnse of same. 

In opposition and in  support of its cross-motion, QBE liisurance contends that 
Siihcol-itruetor’s hilure to provide QRE Insurance with iiotice of tlic occurrciicc lbr more than 
two ycars pi-ccludes coveragc under the Policy. QRG hiiraiice argues that the casclaw upoii 
wliicli Su1)conlractol-s rcly a1-e unrdiable and do not rctlcct a (air stalcincnl o r  the law. Where ;I 

cc) 11 I r;ic t c) r i s I-cq LI i I-cd to obi ai n 1) c) 111 1 i a1) i 1 it y a II d W o 1-k crs C‘oi-r 111 en sat i on ins 11 r;i t i  c c, i t i s 
unrcasoiiable h r  [lie conlractor to assuiiic that an ;iccident involving otic of its criiployccs oil a 
construction site with otlicr coiltractors will not rcsult in a claiiii against i t  01- tlie general 
contractor. ‘I’hc iiicrc cxistcuce oP Woi-kers Compensation docs iiot provide an excuse of fiiiling 
to notify tlic liability iiis1ir;mce carricr of an O C ~ L I ~ I - C I K C .  Tliits, @BE Insurance is ciititlcd to a 
dcclar-ation h a t  Q B E  Iiisurance hns 110 obligation lo provide a ddeiise and indemnity covcrxgc to 
Subcoiitractor- lor any damages rclatcd to tlic iinderlying action. 

~iny medical attctitioii m d  completed the work day. F~ii-ilicr, Forcilia I-ctuiiictl to the consti-uclion 
site and wo~-kcd for :L 1i.w hours. Subcontractor d s o  contcnds that hi- the next two years, tlie 
only tliil-ig that w;is brought to its attention cor~ccniitig Forcina was thal lie continucd to rcccivc 
Wor-kel-s’ Conipciisatioii beliefils under Suhcontrac~or’s pol icy. Fui-theimoi-e, the I’olicy clearly 
ex’ c 1 uclcs co vera ge for w o rkcrs c o Iii p c iisat i 011 o b 1 i g a ti  cj n s , ;in d si1 cli s t :it c I ii c I 1 t c rca t cd an 

In rcply, Su1~contr:ictor coiiteiicls thai 011 the date of tlic accident, For-cina did not request 
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ambiguity in the Policy, to tx rcsolved iii hvor  oi.~Subcoiitraclor. Thus, Subconlractor’s notice to 
QRG Insuraiicc upon beiiig served with the third-party pleadings was timely. 

hi rcspoiise and h - t h c r  support o r  its cross-motion, QBE Tnsurance argiics, irrto. uliii, that 
Subcontractor’s agreemelit wilh thc general conlrxtor plaiiily slatcs that Subcontractor 
indcmnilics and holds harniless thc gcneral contractor li-om the possibility of claims arising out 
of the perlbmiancc of Subconlractor’s work at tlie consti-uctioii site. Further, thc claini giving 
I-isc to Subcontractor’s potciitial exposure in  this case is relatcd lo a personal itijiii-y claim ilia1 is 
scp arat c fio 111 the em p 1 o yee ’ s Worker ’ s Coiii p crisati o n c 1 aim. J n add i 1 i o 11, ow n e rs arid ge ti era1 
conti-aclors are coiiiiiioiily sued for workplace accidents, and subcontractors arc in turii 
commoiily sued by such owners and geiicral contractors ibr indciiinilicatioii. ‘l’lius, 
Subcoiiti-actor cannot argue that i t  could not rcasonably anticipate that it would he cxposcd to 
liability for :I claim arising out  of pcrfkniiancc of work at llic site. 

Analysis 

sul‘licicntly to wail-ant the court as a niattcr of law in directing judgment in its hvor  (CI’LR 
321 2 [b]). This stniidard rcquires that the p r q m i e n t  of:a motion for summary judgment make a 
priitill/k*ic? showing of cntillcnicnt to judgment ns a matter o r  law, by advancing suficient 
“cvidenliary prooi’in admissible forin” to dciiionswatc the abscnce of any matcrial issues o C  fact 
( Wiiicgrd I! Ncw YooI’Ii ~ J i i i i ~ .  Med. Clr., 64 NY2d 85 1, 853 [ 19851; Zirckcwiun 1’ C‘i/.y q f N e w  
York, 49 N Y U  557, 562 [ 19801; S‘ilvwmwi v Pcrlbiticlcr, 307 AD2d 230, 762 NYS2d 386 l,ls‘ 
Dcpt 20031; 7 h m ~ i . s  1’ Holzhcyq, 300 AD2d 10, 1 1 ,  75 1 NYS2d 433, 434 [ 1 ‘I Deyt 2002J). 

Altcinativcly, lo dcfcal a motion for summaryjud~iiicnt,  the opposiins party m i ~ t  show 
facts siifficictit lo rcqi.iir-e a trial of any issue of lac1 (CPLR 83212 [I)]). Thus, where the 
propoiicnt of tlic motioii makes ap~in i i z f i i~ ie  sliowiiig of ciititlemcnl to summary jiidgment, the 
burdcii slii I ts  to thc party opposing the motion to denionstratc hy admissible evidcrice the 
existence ora fxtual  issuc requiring a trial o r  the action, or to lender an acceptable cxcuse for his 
or her hi liire to do so ( V~i-ntc//c 1’ Ktwwot-/h 7i.irck Co., 68 NY 2d 7 I 4, 7 17 11 9861; Ziri~k~/-n~rrn v 
C.’ity q f ’ N ~ w  YorX-, siiprr~, 49 NY2d at 560, 562; Forwst v .Jwis/i Giiiltl for  /lit! lilitid, 300 AD2il 
540, 765 NYS2d 326 1’1 ” Dcpt 20031). 

Wlici-e a policy of iiisurancc rcqiiires that 11ic iiislired give [lie iiisurer notice “ a s  socm as 
practicable," noticc riiust bc all’orded within a “rcasonablc timc urider the circuriistalices” 
(Ttwidcrs Iizsirrmcc C‘cj.  1) Vo/i,iur Cotislr. c‘o., 3Oc) AD2d 40, 42 [ 1 st Dept 20021). Tlic nolicc 
rcquiremcnt is a condition prccedenl to coveragc arid so, hilurc to providc such noticx vitiates 
tlie contract of iiisiiraiicc (GtmL C ’ M I N I  Rciilly C‘orp. 17 S c 7 n c c . a  Iiis. C . h . ,  5 NY3d 742 [2005]; 
Owmi i’urtiiws, L1,C’ IJ Nor.111 Hiwr 1ii.vcii.irticc c70. ,  25 AD3d 5 14, 5 15 [ 1 st Dept 20061 
L“rp]l:iintifrs fiiilure to provide rioticc of its claim iiiitil 28 nio~iths after the fire constituted a11 

tinrcasoiiablc delay :in6 a failure lo satisry a cotidition precedent to covcragc iindcr the policy”]). 
Therc is 110 iicccl to show that the insurcr s u k c d  any prc$udicc as a I-esult of tardy nolice ( I d ;  
,SCY a h  Atxo  C‘ot7p. 11 GI-twtcr N w  York .Mi.itual Jr1suiutict: c‘n., 4 NY3d 332 [2005]; Securify 
Mirtircil Jiis. C.‘o. of Ncw Yoi.1~ 11 AC‘kCi‘-fitzsir,iotis Coip., 3 1 NY2d 436 1 9721). 

I Icre, h c  mdispLitcd temis of the Policy govct-iiiiig this clispiitc state as follows: 

To olltain summary judgiiienl, tlic movant iiiiist cstablish its ciiiisc ol‘aclion or defcnsc 
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Duties in the everit of Occurrcncc, Offense, Claim or Suit 
You Must scc to  i t  that we ;ii-e notified as soon a [sic] practicable of an 
“ twmirrciice’’ or ;m offense which may result in a claim. . . . 

(Seelion 1V (2) (a), p. 9 of‘ 13) 

Occt~i~i~ciicc is clclind in the l’olicy as “an accidciit, including coriti1itiULis or repeated 
cxposure lo substantially tlic same general Iiarmfiil conditions.” (Scctiori V( 13), p. 12 01 13). 

Forciiia’s accident constittited an “occ~irre~icc” as dcfiricd i~nder the I’olicy, fur which 
notice to QHE IiisLiriirice must he given as so011 as practicable. 11 is d s o  undisputcd that 110 

notice w x  pi-ovidcd to QBE Insurance of Forcina’s accident irnti l  February 2000, two years after 
the accident. ’l’lius, h e  noticc giver1 was ~mtiiiiely (Uro~ut~s~onc  P a r ~ n c w ‘ A  F & F, LLC 1’ A.  
AIcwii Co/is/r., h c - . ,  I S  AD3d 204 [ 1 st Dcpt 2005 ] I  live moriths]; Hcy-lt C‘mi/ructi‘rig Corp 17 

Anicricr-r/t Homc A.s.siir[itiw C.Io., 146 AL)2d 497 [ 1 st Dept 1 98911: [oiir nionlhs]). 

limcly iioticc, stich a s  where the insurcd has a good h i t h  belieroinonliability, provided that 
belief is rcasonahlc” (Gr-ent C?mtnI Ker-rlt~i C:orp. 1’ Smcc‘ri 1 r i . v i m i i r c v  Cor)ipmij), ftic., 5 N Y 3d 742 
[2005] [ iiitci-iial quotation marks m d  citation omittcd]). It has generally been held that a failurc 
to give notice m a y  lie excused whcn an iiisur-ed, acting as ;I rcasonahlc aiid p 1 ~ 1 ~ 1 i t  person, 
believes that lie i s  riot liable h r  the iiccidenl (875 / ;o~-c .s l  Avc. C,‘OIT. v ,4et/iu Cirs. & SLII.. C”., 37 
AD2d 1 I ,  12-13, @ I  30 N Y 2 d  726). Kclcvanl oil Ihc issue of reasonablencss, is consideratioil 
ol‘whether and to what cxtciit, the insured has inquired into the circunistariccs oI‘tlic accident or 
c~cct~rreiicc ( I d .  ci(iug Wliitr 1’ rity qfNcw I’otk, 81 NY2d 955, 958 [ 19931 [stating that, “where a 
rcasoiiable person could envision liability, that pcrsoii has a duty to make some inquiry“]). 
Absent a showing of.lcgal jiistification, the LtilLire to comply with tlic iioticc condition vitiates 
coverage ( M u ~ ~ P I -  oj’Allc*ity Irrs. C:’o. //int~/tcz], 78 N Y 2 d  1054, 1055). It also bear-s noting that 
llic insurcd beai-s the burden of proving, tiiidcr all tlic circ[imstances, the rcxonablcncss of any 
del;.iy in  lhc giving ol‘iioticc: (,SLY, Arqerititir.r 11 B t w p  hdiif. Fir[) I m .  Ch., 86 NY2d 748, 743- 
750).  

the First Dcpai-tiiiciit’s aUiinnaiice 01 ;i decision holding h i t  issues or [act cxistcd as to the 
rcasoiiablcness o f  an insiwed’s ticlicf o f  iioii-liability, bascd in part 011 the Lict h a t  Workers’ 
C’ompciisation was the sole and cxclusivc remcdy available to tlic iiijiii-cd party, and that siicli 
c 0111 p c 11 sat i o i i  w 3s avai 1 ab 1 c t 1 11-0 t i  gh t lie general c 011 t ra c t or’ s i lis ti ra 11 cc po 1 i cy. 

1-e111 ed y p rov i d cd t c) 1701-ci 11 n, was tiiii-ea soli ;i b 1 e ti lid er I11 c c i rc i i  m s t :I ii c cs . TI 1 at Fo rc i I i a ’ s ac c id ci I t 
was being h ~ i d l c d  under tlic Workcrs Clottipensation policy is insufl~cicnl Lo sustain 
Suhcoiitr:ictor’s claim tliat ils dclity in  giving notice was rcasotiably L‘oiiiicled [ipoii ;i good fiiiili 
1 x 1  i if u r 17011- I i ab i 1 i t y . 

Ikpl 19951) and ,Y(ihw v Ru/lrrrid P~ywoorl C’urp. Et rrl. (461 NYS2d 596 [3d Depl 19S31) for the 
proposition [ h a l  i l  iiiay rely 011 tlic cxclusivity 01‘ W~71.kc1.s C:onipcnsation and need not aniicipatc 

I-Iowever, i t  has bccn hcld that “tlicrc may be circumstances that cxcusc a failurc to givc 

In GIWI C ~ i i i i r i l  RrrrZty v Soiccn  lit.^. ( 5  NY3d 742 12C)OS I ) ,  tlic Coiri-t oIAppeiils 1-eversed 

Si 1 iii I ai-1 y , S LI I> c o 11 I riic to r ’ s rcl i a 11 c c o 11 tli c cx c 1 us i v i t y o 1 the W oi-kei-s C‘o 111 pens a ti 011 

Sirbcunti-actor’s reliance or1 7’csIct., e/ 01. v P u m / t i o i i / i /  1n.s. C . b .  (633 NYS2d I 19 r l s t  
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that n third-party suit would bc brought against it is misplaced. 
I n  T~~s lc~r ,  the Firs1 Dcpartnicnt hcld that plaintiffs dciiicoiistratcd ii good-faith and 

I-casonahlc lxl ier  in their noiiliahility uiider the Workcrs’ Coiiipcnsation Law where their 
insurance agent advisccl them to that effect aiid there h i  been no other iiidication that ;i liability 
claiiii would be brought agairist tlicin. There was iic) siiiiilar representalion niiidc to 
Sul>coiitractor, mi which Stil>coritractor coiild have rcasonably relied to 1oi-m ;i belief of iioii- 
lia t> i l  i ly fc)r Foreinn’s accident. 

In ~ ‘ U / I I * C ,  the Court held that “absent special circumstances as hcrcin . . . tlic cmployer of 
deccdcnt[] was entitled to rely oil the cxclusivity of the workers’ con-ipensation remedy provided 
to its cinployee and on tlic covei-age d i t s  workers’ coinpcusation policy, and was not rcquii-ccl to 
aiiticipale that a third-party suit under the doctrine of Llolc? 17, l h w  C’/KW. C h . ,  30 N.Y.2d 143, 
33 1 N.Y.S.2d 382, 282 N.E.2d 288 woiild be brought against it.” However, ;IS stated by tlic 
Northein Uistrict of Ncw York, 

Artcr contracting to provide additional covcrage iii the evcnt that an cmployce iniglit sile 
Tlobler’s, [the Building owiicr] it is antithetical for Riggalls [tlic instir-ed] lo a r p e  that i t  
fiiilcd to recognize Doblcr’s potential cxposui-e. 1 also find unavailiiig plairiti ll’s reliaiice UII 

S‘rihrc 1). 1<14l/md Plyiwodd Chrli., 46 1 N.Y . S . M  596 (3d Ikp’t 1983). I n  S‘uhre, the court held 
[hat a11 ciiiploycr could rely on its workcrs compensation policy and was riot rcqiiird to 
anticipale ;i third-pmty siiit. Id. a1 5‘18. Howcvcr, uiilike the case before iiic, in Siihrc tlic 
partics liad not specifically contracted to avoid liability. Moreover, tlic court in , S d v ~  reached 
its conclusion LiAcr fiiicling no “special circiitiistaiiccs” that required nulification of tlic 
gci~cr-al liability ciirccr. Id .  That situation is inapposite to tlic iristarlt case, where a conlracl 
existcd rcquiriiig additional coverage and spcci lically 1-equired the contractor to protcct tlic 
owiiei- G-om claims. 

B x c d  con Ihe constr~~ction contract between Riggalls and nobler’s, I liticl tlxil the 
circumstances would “liave suggested lo  a reasonable person the possibility of n claim.” 
, C ; I ) r ~ r ~ ~ r i ~ o .  50 l73d at 143. ‘lhe contract language plainly stntcs that Riggalls slmiild insure 
for tlic 1mssibility of a claim by its cinployees against Dohlcr’s. OI‘coiii-se, that is precisely 
what occurred in this casc, yct Kigsalls fiiilcd to iiotify i t s  general liabilily carrier. As a 
iiiattcr o f  law Riggalls fiiiled lo provide tiiiicly i iot ice to Commercial Union. 

* * * * : *  

Siiiiilnrly Iicrc, Subcuiitractor agreed lo  contractually indemnify and hold ha-mlcss the 
gcnci-a1 coiilrxlor (Notice ~I‘hlotioii,  .Exh. A). ‘l’hereforc, havirig jjilcd to satisLy its bui-den o r  
proviiig, under- all the circumstaiiccs, the rcasonableness of its dclny iii tlic g iv i i i~  ol’nolice lo  
QBE InsLir;iiicc, Subcontractor hiled lo comply with tlie conditioii precedenl tu covcragc a ~ i d  
s w h  Giilurc vitiates tlic contract oIiiisiirance hcrcin. 

irpp 1 i cab1 c to Subconti-actor’ s o bl igal ion iindcr tlic Workcrs ’ Clompensa tion law is separate and 
di s t i iic t rro i i i  S Lib c c)  n t r;ic to 1- ’ s p o ten ti a1 li abi 1 i t  y for th c p crso I i n  1 i I 1.j ~i i’y c I ai 1 11 ;it is s lie. 

mcrit. 

Thc Court also notes that the Policy is unambigiious, and that the Policy cxclusiori 

Tlie Court h x  rcvicwcd Subcontractor’s remaining argimcnts, and find thcni without 
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13ascd 011 the foregoing, it is hereby 

OI<L)ERED 111al tlie motion by plaintiff, Macro Rnterpriscs, T,tcl. pursuant tu CPLR 3212 
Cor- siiiiitiiary judgment on the issue of liahilty over and against defcndant, QBE Insiiraiice Gorp. 
atid declaring that QRE Iiisurancc owes Subcontractor a defensc and indemnification in the 
undcrlyiiig third-pariy action titlcd Tr-adcs CoIl.struction Swvicer. Gorp, v Macro Eiikrpriws, Ltd. 
(the " 11 ndc 1-1 y i n g ;IC t i on"), ill1 d grim ti ng S ubcont I-iic t or reasonable rei t i1 bursement for a1 1 oLlt ol: 
pocket expenses cxpcnded in tlic dcfcnse of the undcrlyiiig action is DENIED; and it is further 

ORDERED that the cross-motion by QB.E hisurancc hi- siiInniaryjudgmen1 declaring 
that QBE Insurance docs not owe a dcfcnsc and indcmriity coveragc to Siibconlractor ~ O I -  a 
spcci lic clnim sct 1'01t1-1 in a scparatc pcrsonal iiijury action is C.~RANl'li1); and i t  is fiirllier 

ORDERED, ADJUDGED, and DECLARED that Maci-o Eiiterpriscs, Ltd. is not cntitlcd 
to a d c h s c  and i ticlemiiity covcragc fi-om QBE Iiisul-ance Corp. i n  the iinderlyiiig aclion titled 
Trar-lcs C'vristiwctioii Swvirps Colp. 1) h f u c ~ o  E'ritelptivcs. Ltcl. 

'I'his coiistitutes the dccisioii and order of tlie Court. 
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