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VEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-19

THE PEOPLE OF THE STATE OF NEW YORK . BY: STEPHEN A. KNOPF

DATED: April 5, 2007
- agai nst -
| NDI CTMENT NO. 3792/ 92

M CHAEL OCASI O
Def endant

The defendant, M chael Ccasio, seeks an order fromthis court
vacating his judgnent of conviction pursuant to CPL §440.10. The
def endant specifically argues that the trial court erred by
depriving the defendant of his constitutional right to counsel of
his own choosing by first, appointing counsel for defendant even
through the defendant was financially able to retain his own
counsel ; second, by failing to conduct an inquiry into the
defendant’s ability to pay for his own counsel; third, by
appoi nting counsel who was not on the “18B” panel, and finally,
erroneously finding that the defendant was indigent. The defendant
al so seeks “poor person relief” and the assignnent of counsel. The
Peopl e oppose the defendant’s clains as procedurally barred. The

Peopl e oppose the defendant’s application for assigned counsel.
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This indictnment arose out of an incident that took place on
August 12, 1992. On that date, the defendant and his co-defendant
drove down Liberty Avenue, in Queens, in a red Toyota vehicle
until they found the victim Joseph Guerra. The co-defendant |eft
the vehicle and proceeded to argue with M. Guerra. The defendant
st epped out of the vehicle, and renoved a gun from his wai st band.
The defendant then fired five shots at M. QGuerra, killing him

The defendant was charged wth nmurder in the second degree
(PL§ 125.25 [1]), crimnal possession of a weapon in the second
degree (PL§ 265.03), and crim nal possession of a weapon in the
third degree (PL§ 265.02(4). The defendant proceeded to trial
whi ch was conducted by the Hon. J. Demakos, J.S.C. The defendant
was convi cted of all charges.

On April 14, 1994, the defendant was sentenced, as a second
felony offender, to concurrent indetermnate prison terns of
twenty- five years to |life on the nurder count, seven and one-half
years to fifteen years on the second degree weapons possession
count and three and one half-years to seven years on the third
degree weapons possessi on count.

In August of 1994, the defendant’s attorney filed his
appellate brief with the Appellate D vision, Second Departnent,
rai sing a nunber of issues. The People opposed the defendant’s
clains, arguing that they were either unpreserved or wthout
merit. On Decenber 29, 1995, the Appellate D vision, Second

Departnment, affirned the defendant’s conviction. (People v.
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Crasio, 222 AD2d 706 [2d Dept 1995]). On April 10, 1996, the Court
of Appeal s deni ed the defendant | eave to appeal. (People v Casio,
88 Ny2d 851 [1996]).

On or about June 24, 1997, the defendant sought a wit of
error coram nobis, claimng his appellate attorney was
ineffective. The People opposed this relief, arguing that the
def endant had received effective assistance of counsel on his
di rect appeal. On Decenber 1, 1997, the Appellate D vision denied
def endant’s application. (People v Ccasio, 245 AD2d 309 [2d Dept.
1997] ).

On April 6, 1998, the defendant filed a pro se notion to
vacate his judgnment of conviction, pursuant to CPL§ 440.10. The
Peopl e opposed this relief, claimng that the defendant’s
application was barred and without nerit. On June 9, 1998, the
Court summarily denied the defendant’s notion, finding his clains
to be procedurally barred. The defendant sought |eave to appea
this decision to the Appellate D vision. On Septenber 8, 1998
this application was deni ed.

Wiile the appeal from the Court’s denial of his notion to
vacate judgnment was pending before the Appellate Division, the
def endant noved to reargue the court’s denial of it’s decision on
this notion. On August 24, 1998, the defendant’s notion for
reargunment was deni ed because of the failure to assert any new
i ssues by the defendant.

On Septenber 8, 1998, the defendant filed a notion with the
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Appel I ate Division seeking to reargue his application for |eave to
appeal the denial of his June 9, 1998 notion to vacate judgnent.
This was ultimtely deni ed.

On Cctober 18, 1999, the defendant filed a second notion to
vacate his judgnment of conviction. The Peopl e opposed this notion.
On Decenber 23, 1999, the court denied the defendant’s second
notion to vacate his judgnent of conviction.

On or about February 1, 2000, the defendant sought to appeal
the denial of his second notion to vacate judgnent. Such
application was opposed by the People. On March 8, 2000, the
Appel l ate Division denied the defendant’s notion for |eave to
appeal .

On Decenber 23, 1998, the defendant filed a petition for a
wit of habeas corpus in the United States District Court for the
Eastern District of New York. The Peopl e opposed such relief.

On May 24, 2002, the United States District Court for the Eastern
District of New York denied the defendant’s petition for a wit
of habeas cor pus.

On or about June 19, 2002, the defendant noved for a
certificate of appealability to the United States Court of Appeals
for the Second Circuit. On Decenber 17, 2002, the defendant’s
application was deni ed. The defendant noved for reconsideration of
this application. This notion was denied on July 3, 2003.

On Novenber 8, 2004, the defendant pro se filed a second

nmotion for a wit of error coram nobis claimng he was deni ed the
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effective assistance of appellate counsel. The Peopl e opposed this
relief.

On February 22, 2005, the Appellate D vision denied the defendant’
s application. (People v Crcasio, 15 AD3d 596 [2d Dept. 2005]).

On May 6, 2005, the Court of Appeals denied the defendant’s
application for |eave to appeal fromthe decision of February 22,
2005. (People v Crasio, 4 NY3d 889, [2005]).

Section 440.10 (2)( c) specifically provide that the court
must deny a notion to vacate a judgnment when

Al t hough sufficient facts appear on the record of the
proceedi ngs underlying the judgnent to have permtted, upon
appeal from such judgnent, adequate review of the ground or

i ssue raised upon the notion, no such appellate review or

determ nation occurred ow ng to the defendant’s unjustifiable

failure to take or perfect an appeal during the prescribed
period or to his unjustifiable failure to raise such ground
or issue upon an appeal actually perfected by him

Section 440.10 (3)( c) provides in pertinent part, that the
court may deny a notion to vacate a judgnment when

Upon a previous notion nmade pursuant to this section, the

def endant was in a position adequately to raise the ground or

i ssue underlying the present notion but did not do so.

After a review of the notion papers submtted by the parties,
the official court record and the vol um nous procedural history,

this Court finds the defendant’s instant clains to be procedurally
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barred. This Court finds that each of the defendant’s clains are
readily apparent from the record. As such, these clains should

have been litigated on his direct appeal. See CPL §440.10(2)(c).
The defendant having failed to so litigate these clains, cannot

prevail on this notion.

This Court also finds the defendant’s clains to be
procedurally barred pursuant to CPL §440.10 (3)(c). This Court
finds that these clains could have been raised in any one of the
defendant’s prior notions to vacate judgnent. As the defendant
failed to do so, his clains are again, procedurally barred.

Finally, this Court agrees with the People that the defendant
is not entitled to “poor person relief” and assignment of counsel.
It is well-settled that a defendant is not entitled to “poor
person relief” on a collateral attack of a judgnment of conviction.
(See Pennsylvania v Finley, 481 US 551 [1987]); (See People v
Ri chardson, 159 Msc 2d 168 [Kings Co Sup. & 1993]).

Based on the forgoing, the defendant’s third notion to vacate
hi s judgnent of conviction and his request for poor person relief
and assi gnnent of counsel is denied.

The foregoing constitutes the order, opinion and deci sion of

this court.

STEPHEN A. KNOPF, J.S.C.
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