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VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 17
REGTI SCHLER REALTY, LLC, et al. X
| NDEX NO. 20767/ 05
- against - BY: KITZES, J.
DATED: February 28, 2007
VWH TMAN REALTY, LLC et al. X

This is a notion by defendants Wiitman Realty, LLC
A orshon Realty, LLC, and Jacshon Realty, LLC (defendants) for a
default judgnment on their counterclaim against plaintiff
Regtischler Realty, LLC (Regtischler) for partition or,
alternatively, for summary judgnment on said counterclaim
Plaintiffs cross nove (1) to vacate the default of Regtischler in
replying to the counterclaimand permt service of a reply; (2)
to enjoin defendants fromtransferring or encunbering the subject
property; (3) to direct defendants to account for rents and
profits fromthe subject property; (4) to allow the sale of the
subj ect property; and (5) to allow Regtischler to keep all noney
in excess of $9.5 million obtained froma sale.

This action arises from a dispute anong the parties
concerning certain real property owned by novants and Regti schl er
as tenants in conmon. A settlenment agreenent entered into by the
parties, dated January 16, 2006, provided for, anong other

things, the sale of the subject property either to Yehuda
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Stol zberg for $9.5 million pursuant to a contract of sale that
Regtischler had previously refused to execute, or to a
third-party with whom Regtischler, within 20 days of the date of
the settlenent, obtained a conparable new agreenent to purchase
the property for not Iess than $9, 600, 000. Sti pul ations

di scontinuing this action, including the counterclaim were to be
executed and delivered at the closing of the sale of the property
to Stol zberg or a third-party purchaser procured by Regtischler
By order dated July 1, 2006, this court rejected plaintiffs’
attenpt to repudiate the settlenment agreenent and, finding that
Regti schl er had not established that it had received an offer to
buy the prenises for $12,500,000 as claimed and had not otherw se
conplied with the settlenent agreenent’s terns with regard to
noti fyi ng defendants of such an offer if one did exist, directed
Regtischler to perform its obligations under the settlenent
agreenent to conplete the sale to Stol zberg. The court further
directed Victor Smukler, Esq., a partner of Herzfeld & Rubin, to
execute the deed and transfer docunents pursuant to a power of
attorney granted by Regina Tischler, the ower of Regtischler, if
necessary to effectuate the closing. The parties now report,
however, that upon tender of the property to Stol zberg at the
closing ultimately held on Septenber 14, 2006, Stol zberg | acked
the funds to close and was declared in default of the contract of
sale. As such, the bases upon which the settlenment herein was

prem sed have failed; the parties’ dispute and this action
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cont i nue.

Al though service of plaintiffs’ cross notion was
untimely (CPLR 2215), an adjournnent on the return date provided
defendants wth adequate tinme to respond and the court wll
entertain the cross notion. In view of the excuse of |law office
failure proffered by counsel and the subm ssion of a verified
reply to the counterclaim Regtishler’s application to vacate its
default in replying to the counterclaim is granted w thout
opposition. (CPLR 5015[a][1]; 2005.) The verified reply, in the
form submtted, is deened served. (CPLR 2004.) The part of
defendants’ notion that is for a default judgnment is, therefore,
denied and the court wll consider the alternative relief of
summary judgnment. (CPLR 3212, 3215.) To the extent the notice
of cross notion contains a request to enjoin defendants from
transferring or encunbering the subject property, it is noted
that no such relief is discussed in the supporting papers and,
under the parties’ present postures, such request is neaningl ess.
It appears plaintiffs have m stakenly repeated a request for
relief made in a prior notion that was denied by order dated July
19, 2006.

A person holding an interest in, and in possession of,
real property as a tenant in common nmay naintain an action for
partition of the property, and for a sale if it appears that a
partition cannot be nmade wi thout great prejudice to the owners.

(RPAPL 901[1]; see Donlon v Diamco, 33 AD3d 841 [2006];

[* 3]



Piccirillo v Friedman, 244 AD2d 469 [1997]). Movants have nade a

prima facie showi ng that they own the subject property as tenants
in common with Regtischler. Plaintiff Regtischler has failed to
rai se an issue of fact regarding the existence of the tenancy in
common and the respective ownership interests of the parties in
t he subject property. To the contrary, in both the verified
conplaint and verified anmended conplaint plaintiffs alleged the
same ownership interests as those asserted by novants. Nor has
Regti schl er shown the existence of a viable agreenment anong the
parties to forego partition. Regtishler’s right under the
settl ement agreenent to negotiate a new agreenent for the sale of
the property, and the corresponding right to the sal es proceeds
in excess of $9.5 nmillion, extended only for 20 days from the
date of the settlement agreenent and cannot be exercised now.
Furthernore, the redacted, or inconplete, unsigned letters and
docunents that fail to identify the purported potential buyer for
the subject property are insufficient to weight the equities

agai nst partition. (See, Donlon v Diam co, supra.)

Nonet hel ess, defendants are not entitled to an
interlocutory judgnent directing a sale of the property at this
juncture. (RPAPL 915.) Def endants have failed to submt
evi dence sufficient to establish, prima facie, that the subject
property is so circunmstanced that partition thereof cannot be
made without great prejudice to the owners. (RPAPL 901[1]; Wl fe

v Wl fe, 187 AD2d 628 [1992]; G ossman v Baker, 182 AD2d 1119
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[1992]; cf., Donlon v Diamco, supra.) Furthernore, an

accounting is a necessary incident of a partition and nust be
conducted prior to entry of an interlocutory judgnent to ensure
that the parties’ rights are fixed in such manner that a decree

works full and conplete justice between them (See, Wlfe v

Wl fe, supra; Gossman v Baker, supra.) An accounting nust be

made herein of the inconme and expenses of the property, including
but not limted to i nsurance costs, taxes, rents and nmi nt enance

costs. (See, Donlon v D am co, supra.)

Accordingly, the notion is granted to the extent that
it is determ ned that defendants own and are in possession of the
subj ect property, together with plaintiff Regtischler, as tenants
in comon. (RPAPL 901[1].) A referee shall be naned in the order
to be settled hereon to ascertain and report on the rights,
shares and interests of the parties in the prem ses, as well as
on whet her the property is so circunstanced as to require a sale
and whether there are any creditors with |liens upon the undivided
share or interest of any party, and to take an account of the
rents, profits and expenses of the property. The cross notion is
granted only to the extent indicated therein. In all other
respects, the cross notion is denied.

Settl e order.

J.S. C

[* 5]



