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J)e~eiidants. 

Aiid Third-l’arty Action. 

p l  oq OF & 
Cross-Motion: [XI Yes [] No e-*;!& 
IJpon thc forcgoing papers, i t  is ordercd that: Motion scqut.nc@!%r& aiicl 005 RTC conso1id:iled 
lierein liir dccisioii. Plaiiitifl Paul Estcva is tlic president and sok shnreholder o r  plaintill‘ Shoreliuc 
Propcrtics Group Inc. Iluriiig his marriage to Nancy Estcva, he ancl his wife owncd all oftlic shares i n  at 
lcast lwo corporations, 149 0pcr;itjng C‘orporution and A‘TC Opcraling Corporation. In addilion, Nancy 
owned all olthc sharcs in at lcast three corporations, C‘PM Services, Inc., 245 0per;iting C‘orp. and DLS 
Managcment, Iiic. J n  May, 200 1, Paul and Nancy Esteva’s marriage was dissolved by Jwlicial decree in 
Connccticut stale court. ‘I’hc decrcc provided, intea alia, that the sharcs in all five or thc companies notccl 
d m v e  was Imi’ i t i t l  property, tlinl all nl‘Naiicy’s rights in tlicse sliarcs woulcl be trailsferred to her huskand 
who would then holcl, mnnage or sell them lor the benefit orboth parties and that ;iny iict income derivcd 
J’rnm tlicse ;issets shall be paid 75% lo him ;ind 25% 10 her. In a subsequent order ol’clarificatinii, the 
Coiinecticut co~11-t specified that l’aul held the assets transfcrl-ed to him pursuant to tlic decrcc in  ;i liduciary 
cap x i  t y 

I n  or about .lune, 200 1 ,  Nancy 17 led a pcrsonul harikruptcy pctition in the United States Bankruptcy 
and brought chapter 1 1 petitions onbchalfof245 aiid I>T,S. Yirbscquent to these filings, Pnul and Shoreline 
becaiiie intcl-csled in purchasing the assets of245 and DLS and rctnined tlic ciel‘exidaiit Kevin Nasli and his 
law firin, dekl\clant Piilkel (;oldstein k r m w  Roscnbloorii & Nash 111 ,(:, lo represent them in this rcgord. 
Towards this end, thc plaintiffs sought and received tina~icmg l‘rom a Iendcr niimed Fundcx Capital 
Corporation in return [or which plaintiffs executed various “Hypothccation Agreements” pledging the 
sliarcs of the live corporations as collateral. Tt appcars froin Ihc papers bcfore thc coiii’t thal, pursuant to 
thesc agiecments, Paul i+:s~eva piid over to b’utidex certain paynicnls which hc liad reccivcd on iiotcs licld 
by 349 and ATC 

In Novciniher, 2002, Nancy comiiicnced a lawsuit aga~nst Paul, Fiindcx aiid tlic attonicy who had 
allcgedly ncgotiated tlnc krms  oI‘thc loan, Miclicllc Feiguson, claiming that thc I lypolliccalion Agrecnicnts 
iiiid subscquent disposition of the 349 and ATC’ note payments violatccl the automatic stay ill 13;inkruptcy 
Courl and rcprcsentcd a brcach of h 1 1 ’ S  Gducirtry duty irndcr tbc ciivorcc decrec. ‘The plainliffs then 
broiiglit this nchm against Nasli a i d  his law iirin nsserti ng claims o t  legal nialpracticc and brcach of 
contracl based u i n  lheil alleged negolialion aiid approval ol‘lonii teriiis with 1;uiidex which violalecl Paul’s 
liduciary dirty lo Nancy. In turn, defendants coiiinicnccd ;r third-party action fur coiiiiiion law 
i I i d em 11 i li cat i on ai I d/or contribution against Fund cx , Fer gu s o 11 ai i cl;1noth c r ;i 1 orti cy, Way ne M . ( i rccnwal cl, 
who liad allegedly represented 11iein in the loan transactioil. 
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In motion scqirciice nuniber. 004, Fundcx has moved to distniss the third-party complaint as  againsl 
it i‘or failurc io state a causc o f  action. 111 motion sequencc numbcr 005, Greeiiwald has iiiovcd to dismiss 
the third-parly complaint as agai nsl him bascd upon docunieiitary evidence and defendants have cross- 
movcd to arncnd thci I’ third-party complaint. 

13i s c u s s io 11 

A. Fundex’s Motion to Dismiss - A Itliough the dcfendaiits’ tliircl-party claim against k’uridex is 
deimniinated as one for iiiclemnificatioIi, it is clear that they arc, in fact, seeking iridcmnilication and/or 
coiitribution. As to indciiinillcntion, the third-party complaint firils to state a C ~ L L S C  01’ action since lhc 
plaintiffs’ underlying claiiti itgniiisl tlicni docs not allegc that tlicy arc vicariously responsible for any 
wrongdoing c,oiiimitkd by Fundex but, i tislead, clnims [hat it w:is the dofcnd;ints thernsclves who wcre 
negligent. Sr.e ./ukohf~ff’v. Cwm/o, ,Sweeny & C h h w ,  97 hD2d 786, 786-87 (2’ld Dcpt. 19x3). 

As to contribi.itioii, lhc defcndants asscrt Ihnt Fundcx aidcd and ailxtled Paul Estcva in breaching 
tiis fiduciaiy duty to his former wife. A claini lor aidiiig and abetting a breach of Ilducinry duly requires 
(1) a brcach by a fiduciary of obligations to auolhcr, (2) that tlic defccndant knowingly induced or 
participated i n  thc breach, m c l  (3) damages. Flcre, defcndants have not  pled any facts which cvcii suggesl 
that I:undex h;id actiial liiiowledgc that Paul, by cri teritig into the Hypothecation Agrecments, was 
breaching his liduciary dLity to Nnncy. Moreovcr, it is well scllled that a person knowingly participates in 
;I breach of iiduciary duly only whcii he provides substantial assistance to tlic brcaching party. See 
K a z ! f h m  11. C.’ohen, 307 AU2d 1 13, 126 (1‘‘ I k p t .  2003); K i ~ g v .  George ,S’~:ohriOei.,~c$ Co., 233 AD2d 242, 
243 (1“ Ilept. 1996). Substantial assistaiice occurs wlicn a defendant aflirmalivcly assists, helps conccal 
or fails to ac1 wl~cri required to do so. See  Kmfnzan v. C‘oheu, 307 AL32d at 126. ‘14ie third-party complainl 
fails to indicale how Fundex substantially assisted Paul in breaching his fiduciary duty. Uiidcr ihc 
circuiiistnrices, the third-party claims against Fundcx fail to slatc a C;LIISC of action and must bc dismissed. 

13. I;recnwidd’s Motion to Dismiss - Del’cndants allegc that W:iyne M ,  Grccnwald negljgcnlly 
rcprescnted Pii~rl I’steva in tlic leasc Irausactions and t iypothecatim Agrcern’ents. They asscrt claiins ol: 
coimnioii law indcinnificrtlion and/or contribution for dainages rcsulliiig from Grecnwald’s alleged 
iiegligencc. 

As i t  threshold milter, the defendants’ clrtim against C;reciiwald for inclcmnificatiori must be 
dismissed for thc samc rwson this claim has already bcen dismisscd ;-IS against 1;undcx. As to contri bulioii, 
Grccnwald contends that hc iievcr represented plniiiti 11-s in any of the lease transactions at issue. In support 
of‘ this contcntioii, Grcenwald has subniilted his own alfidavit, as well as an aflidavit rrom Paul Esteva, 
which claim lhat he did not reprcsent cithcr Esteva o r  Shoreline in Qc transactions at issuc. Grcenwald 
asscrls that he rcprcscnted Paul Ksteva solely in coiincclion will1 Nancy I’steva’s bankruptcy petitions and, 
iii that procecding, focused only on protecting Paul’s rights to propcrty awarded to him in the Connecticut 
divorce clccrec. Ch eciiw:ild has also subniittccl various documents h m  the bankrup Icy procccd ings whicl I ,  

he c la im,  dciiiuiistratc that it was the dcfcndaiits who weic mlely responsible 101. rcprcscniing Paul l’steva 
in comcctioii with the pL1rchiisc 01‘ the h s c s  ailcl the cxecdon of tllc Hypothecation Agreements siiice 
Greenwald’s n;iiiic is no1 present on any of these paperh. C;recnwald also argues that, in any cvent, the 
third-prty coniplaint Giils to plead any facts which would suggest that lie actcd ~icgligcntly in his 
representation of‘ plainliffq. 

Grccnwald’s inolion must be deiiicd. Nnsli has submitled an affidavit j t i  which be slates that 
Chxnwalcl did, in fwl ,  providc reprcseiilatioii and ;idvice to P a ~ d  Ilstcvii i n  coiiiicctioii with the purchase 
o f  the Icases :ind that C;reenwald’s ncgligcnce in failing to advisc Estcva that he was breaching his 
iidiiciary duty to his ex-wife was ;I proxiiiiate cause of plaiiitilfs’ damages. Nrtsh’s aflidavil also alleges 
tlial Grcenwald rcprescnted Paill Fstcva with respccl to Nancy I+:steva’s baiilcruptcy petitions. ‘I’he coiilrary 
nrfldavits suhinittcd by T’;Lu~ Esteva and Grecnwalcl niercly crcate issucs of fact which cannot be rcsolved 
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oii ;I tmotiori io dismiss. 

C. Dcfendants’ Cross-Motion for 1 ,e;ivc to Amcnd - Tlic proposed ar-nendcd third-pxly 
complaini asscrls tlic same Ihl-cc causes of action as the original third-party complain1 a i d  is sirbstantjal ly 
iclentical to that earlier pIcading. ‘1 he clel‘enclants’ cross-niotion h r  Icavc to aniciid should tlicrelmc be 
granled with the cxccption of their amcr~Ied claims against Fmclex, wliich do not correct the clcficiencies 
in the original thil-d-par.ty complaint h i t  rcquircd the dismissal licrein of the dcferidanls’ claims against 
this coiiipany. 

Accordingly, i t i  motion sequence numbcr 004, Fiiridcx’s motion to dismiss is granted and thc thirtl- 
party coniplair\t is bcrcby dismissed 3s againsl this party. In niotion sequence nunihcr 005, (Ikenwald’s 
motion to dismiss is hercby detijed. 7’he dcfcndaiits’ cross-motion to amend lhcir third-party complaint is 
granted to [lie cxtciit that Ienvc to amend the ljrst and sccond ci1Lisc.s olaction in the third-party complaint 
is licreby grantcd. The cross-~~iotio~i is othcrwjsc denied. The amelided first and second cai1scs o r  action 
of lhe third-party coniplaint, in tlic proposed fonn arincxcd to the cross-motion papers, shall bc deemed 
served upon scrvicc ol‘a copy ol‘ this order with notice of cntry thereof upon the third-party dcfendants, 
wlio shall t1iere;tftcr x r v e  an answer to h c  aniendcd ihirci-party complaint williiri 20 days. 

Tlic parties sliall appear belbre thc court i n  I<ooni 41 2, 60 (’cntrc Slrcct, New York, New York on 
April 17, 2007 at 10:3c) a.m for ;I stalus conference. 

Datcd: 3-26-07 

Check one: [I FTNAL DISPOSITION 
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