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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justice
________________________________________ X
ANTHONY CASESA and | SABELLA CASESA, | ndex
Nunber: 10476/ 05
Plaintiff(s),
- against - Mot i on

Dat e: 03/ 13/ 07

ROBERT G LMARTI N and DONNA G LMARTI N,
Mbt i on

Def endant (s) . Cal . Nunber: 2

---------------------------------------- X Motion Seq. No. 2
ROBERT G LMARTI N and DONNA G LMARTI N

Third-Party Plaintiffs,
- agai nst -
CI TY OF NEW YORK
Third-Party Defendant.
The follow ng papers nunbered 1 to 10 read on this notion by

defendants/third-party plaintiffs Glmrtin for summary judgnent
di sm ssing the conplaint.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits.............. 1-4
Affirmation in Qpposition-Exhibits................. 5-7
Reply Affirmation-Exhibit........................... 8-10

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by defendants/third-party plaintiffs for sunmary
judgnment on the issue of liability dismssing the conplaint is
gr ant ed.
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Ant hony Casesa all egedly sustained injuries as a result of tripping anc
curb abutting Glmartin’s property located at 911 Crossbay
Boul evard in Queens County on August 14, 2003. He testified in
his deposition that the location where he tripped was by a
tel ephone pole at the curb line, where the curb neets the
sidewal k (see deposition transcript pp. 50-51). The curb was
raised fromthe sidewalk (id.). He stated that the asphalt was
depressed approxi mately one inch to an inch and-a-half fromthe
top of the curb. He hit the top of the curb - the curb line of
t he si dewal k.

An abutting property owner is not liable for injuries
sustai ned by a pedestrian as a result of a defective condition of
a public sidewal k unless the property owner created the defective
condition or caused it through sone special use, or unless a
statute charges the owner with the responsibility to repair and
mai ntai n the sidewal k and specifically inposes liability upon the
owner for injuries resulting froma violation of the statute (see

Sol arte v. DiPalmero, 262 AD 2d 477 [2"d Dept 1999]).

There is no statute, in this case, inposing liability upon
defendants for the consequences of failing to repair and nmaintain
the sidewal k abutting their property. The only statute that
shifts liability wupon property owners is §7-210 of the
Adm ni strative Code. However, the accident occurred prior to that
statute’s effective date of Septenber 14, 2003 and, thus, does not
apply to plaintiffs with respect to the instant matter. Moreover,
no issue has been raised in this case as to whether plaintiffs
made a special use of the sidewal k. The only issue raised in this
case, therefore, is whether defendants actually created the
def ecti ve condition.

The depositions of the parties and the photographs annexed
to the noving and opposition papers indicate that the sidewal k
consists of a curbside asphalt-paved area followed by the
regul ar portion of the sidewal k the flags of which directly touch
def endant s’ property.

The defective portion upon which plaintiff allegedly tripped
was the curbside asphalt area. As to this area, Robert Glmartin
testified in his deposition that he never perforned any repairs
or work (see deposition p. 16). He only stated that he was
uncertain as to whether he had ever done any repairs to the
sidewal k flags that touch his property, as distinct from the
curbside area. Contrary to the characterization of Glmartin’s
testinmony by plaintiffs’ counsel, Glmartin at no point in his
deposition expressed uncertainty as to whether he perforned any
work at the area where plaintiff allegedly tripped.

Plaintiffs’ counsel contends that G lnmartin’s deposition
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testi nony should be disregarded because his assertion that there
had been a curbside tree that was renoved by the Cty is not
corroborated by any evidence and, in fact, is contradicted by the
fact that no records were found indicating that there had been a
curbside tree that was renoved by the Cty. Counsel contends that
a jury could conclude, based upon this discrepancy, that
Glmartin lied when he stated that he never did any work to the
area where plaintiff tripped. Counsel’s argunment is based entirely
upon conjecture and is without nerit.

Glmartin testified that the prem ses had been purchased in
1977. He stated that there had been trees by the curb and that
the City renoved them although he never saw the City perform
such work. Although Glmartin does not offer any proof to
corroborate his statenent that the City renoved trees, this fact
al one does not raise any issue regarding the honesty of his
testi nony.

Plaintiffs’ counsel bases his conclusion that Glmartin’s
testinony is perjured upon the fallacious argunent that a search
reveal ed no records by the City of any tree renoval or work at
that location. The record searches, however, only go back two
years from the date of the accident, to 2000 or 2001. Wth
respect to the existence of any curbside trees at that | ocation,
John Bero, an enployee of the Departnent of Parks and Recreation,
stated in his deposition that the existence of any such trees
woul d be reflected in the Parks Departnent |ogs which go back
only as far as 1991. Wen asked if he knew when the trees were
renoved, Glmartin stated that he did not renenber. Therefore,
there is no basis for counsel to conclude that Glmartin was
bei ng untruthful in his testinony.

In order to obtain summary judgnent, novant nust nake a
prima facie showing that he is entitled to said relief, by
tendering sufficient proof to elimnate any material issues of
fact (see Wnegrad v. New York Univ. Md. Cr., 64 NY 2d 851
[1985]; Zuckerman v. City of New York, 49 Ny 2d 557 [1980]).
Def endants have net their burden.

Plaintiffs have failed to rebut Glmartin’s testinony that
defendants did not create the defect or cause any repairs or
work to be done to the curbside area of the sidewal k (see N | sen

v. Gty of New York, 28 AD 3d 625 [2Nd Dept 2006]; Bachman v.
Town of North Henpstead, 245 AD 2d 327 [2Nd Dept 1997]).

Counsel’s concl usion that since no record exists in the Parks
Depart nent database reflecting the presence of a tree, “it can
nmean only that the defendants unscrupul ously renoved a City tree
wi t hout the proper permts and paved over the area with asphalt,
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thereby creating the defective condition that caused the
plaintiff’s injury,” amounts to pure specul ation.

Therefore, the opposition papers fail to rebut defendants’

prima facie showing of entitlenent to summary judgnent, as a
matter of |aw

Accordingly, the notion is granted and the conplaint is
di sm ssed.

Dat ed: March 19, 2007

KEVIN J. KERRIGAN, J.S.C.



