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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justice
________________________________________ X
SVETLANA ROZENBERG, | ndex
Nunber: 13031/ 04
Pl aintiff,
- against - Mot i on
Dat e: 03/ 27/ 07
THE CITY OF NEW YORK, GROSVENOR MANOR Mbt i on
OMERS CORP., WELSBACH ELECTRI CAL CORP. Cal . Nunber: 18

and JOE L. CONSTRUCTI ON CORP.,

Motion Seq. No. 1
Def endant ( s) .

The follow ng papers nunbered 1 to 17 read on this notion by
def endant Wl sbach El ectrical Corp. for an order, pursuant to
CPLR 3212, extending its tine to nove for summary judgnent and
for summary judgnent dismssing the conplaint and any
cross-cl ai ns as agai nst sai d defendant.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits.............. 1-4
Further Affidavit-Exhibits......................... 5-7
Menorandum of Law. . ............. . .. 8-9
Affirmation in Qoposition.......... .. ... .. .. .. ...... 10-11
Affirmation in Qoposition.......... ... ... .. .. ...... 12-13
Reply Affirmation.......... ... .. . . . . . . . ... 14-15
Reply Affirmation....... ... .. . . . . . . .. 16-17

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by defendant Wel sbach for an order, pursuant to CPLR
3212, extending its tinme to nove for summary judgnent and for
summary judgnent dism ssing the conplaint and any cross-clains as
agai nst said defendant i s deni ed.

Plaintiff allegedly sustained injuries as a result of
tripping and falling upon a cracked, broken and/or uneven section
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of the sidewal k | ocated on the corner of 108th Street and 62nd
Drive in Queens County.

This action was comenced against The City and Grosvenor on
May 7, 2004. Pursuant to the conpliance conference order issued
by Justice Martin E. Ritholtz on October 17, 2005, plaintiff was
directed to serve and file a note of issue and certificate of
readi ness on or before April 21, 2006. On March 28, 2006, an
anended sunmons and conpl ai nt addi ng Wl shach as a def endant was
served upon all defendants, pursuant to the terns of a
stipulation dated February 10, 2006, so-ordered by Justice
Ritholtz. A note of issue and certificate of readiness were
served upon defendants, including Wlsbach, on April 18, 2006.
Wl sbach interposed an answer with discovery demands on May 11,
2006. The instant summary judgnment notion was served on Decenber
20, 2006.

Counsel for Welsbach contends that the instant sumary
judgnent notion is tinely because its office was not served with
the note of issue and that plaintiff’s counsel never apprised
Wel sbach’s attorney that a note of issue had been filed. In
addi tion, Counsel contends that they did not receive the
deposition transcripts of the parties taken before Wl sbach was
added as a party, as demanded, until OCctober 30, 2006. Counsel
contends that Wl sbach could not nove for summary judgnent
because it did not know the exact |ocation of the alleged trip
and fall wuntil it had the opportunity to review plaintiff’s
deposition transcript. Therefore, argues counsel, Wl sbach has
shown good cause for not noving for sunmary judgnment within the
120-day peri od.

Pursuant to CPLR 3212(a), a notion for summary judgnment mnust
be nade within 120 days after the note of issue is filed, unless
a different date is set by the Court, “except with |eave of court

on good cause shown.” “Good cause” neans a satisfactory
explanation for the delay in making the notion, rather than a
showi ng of nerit and |ack of prejudice (see Brill v. Cty of New

York, 2 NY 3d 648 [2004]).

Since the note of issue was filed on April 18, 2006, a
summary judgnent notion would have had to be nade no | ater that
August 16, 2006. The instant notion was made on Decenber 20,
2006, 126 days past the deadline. WlIlsbach has failed to
denonstrate good cause for its untinmely notion

Plaintiff served the note of issue and certificate of
readi ness on Wl sbach on April 18, 2006 and Wl sbach does not
deny that it was so served. Counsel does not state that they were
not made aware of the note of issue by Wl sbach. If counsel was
not aware of the filing of the note of issue, no explanation is
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proffered as to why they were not apprised of the note of issue
by their client. Counsel for Wl sbach nerely states that they

were not served with the note of issue and were not advised by
plaintiff’s counsel that such had been filed and that they have
now obt ai ned a copy of the note of issue.

Counsel’s contention that they were unable to nake a notion
for sunmary judgnent until they had reviewed plaintiff’s
deposition transcript because they did not know the exact
| ocation of the alleged accident is disingenuous. Counsel for
Wel sbach annexes to its notion a copy of plaintiff’s bill of
particulars in response to Wl sbach’s demand therefor. It is
dated June 28, 2006 and indicates that it was sent to counsel for
Wl sbach. Although there is no affidavit of service thereof, it

is Wel sbach’s attorney who annexes the bill of particulars to its
noti on papers and there is no statenent that sane was not, in
fact, served upon counsel’s office as indicated. The bill of

particulars states the exact date and |ocation of the alleged
occurrence, to wit: at 805 P.M on Cctober 16, 2003 at the

si dewal k on the corner of 108th Street and 62Nd Dri ve, adj acent

to 105-55 62Nd Drive, Forest Hills, County of Queens. Indeed,

Wel sbach’s notion for sunmary judgnent is based precisely upon
this information and is supported by the affidavits of its
proj ect manager, who stated categorically that Wl sbach perforned
work only to traffic signals and did not do any work on the
sidewal k at the corner of 108th Street and 62Nd Drive adj acent to

105-55 62Nd Drive. Therefore, since Wl sbach knew of the exact

| ocation of the occurrence since at l|least early July 2006, no
good cause is proffered as to why it waited until Decenber 20,
2006 to nove for sunmary judgnent.

Accordi ngly, Wel sbach’s notion nust be deni ed.

Dated: April 9, 2007

KEVIN J. KERRI GAN, J.S.C



