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This notion was submtted to Justice Celler on
Septenber 12, 2006 and was transferred to this court due to
the expiration of her term

Plaintiffs comrenced this action seeking to recover
damages for personal injuries alleged to have been sustai ned
by plaintiff Lynanne Ares on January 10, 2005 when she fel
down cracked, broken, uneven and defective stairs as she was
going to the enpl oyee parking | ot while working at Wnthrop
Hospital (Wnthrop) located at 259 First Street, Mneola, in
the County of Nassau, State of New York.

Def endant Turner Construction Conpany (Turner) noves
for an order pursuant to the New York Cvil Practice Law and
Rul es CPLR § 3212 granting summary judgnent to defendant and
severing and dism ssing the verified conplaint and each
cause of action asserted therein on the ground Turner
Construction Conpany bears no liability; directing the Cerk
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to enter judgnent severing and di sm ssing each claimand
cause of action asserted agai nst defendant in this action;
and granting defendant such other, further and different
relief as the court may deem just and proper.

Plaintiffs cross-nove for an order pursuant to CPLR
3126 inposing a penalty upon defendant based upon its
refusal to conply with a discovery demand for the nanes and
addresses of certain subcontractors.

Contentions of the Parties

Def endant Turner asserts that the evidence establishes
that the accident occurred in an area for which it had no
responsibility. An affidavit by Chris Nocerino, a Project
Supervi sor for defendant Turner, is submtted. He states
t hat defendant Turner was the general contractor for certain
construction work being perfornmed at Wnthrop. The stairs,
shown i n an annexed phot ograph, where plaintiff clains to
have fallen are located on the main | evel enpl oyee parking
garage exit at Wnthrop. Said stairs are outside of the
construction area and associ ated yard in which Turner agreed
to performwork. Defendant Turner did not use said stairs
or performwork on or to themprior to or on the date of the
accident. The area shown in the photographs was isol ated
fromthe construction area by overhead protection and
netting so as not to affect the stairwell which was
connected to the overhead wal kway | eading to the enpl oyee
garage. At no tine did the construction operations damage
or cause the deterioration of the stairwell or the
associ ated patio, driveway or parking garage itself.

In addition, it is asserted that Wnthrop’s records
show that it exercised exclusive control over the staircase
as, imediately after the accident, an accident report was
generated by Wnthrop. Said report indicated that Wnthrop
contacted Wnthrop security to follow up the repair of the
stairs. Defendant Turner argues that such facts entitle it
to dism ssal of the conplaint.

Plaintiffs oppose the notion on the ground that it is
premature and facts are unavailable to themas to the
i dentities of defendant’s subcontractors. Plaintiffs are
seeking disclosure with respect to the subcontractors who
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were present during the 90 days prior to the incident. In
addition, plaintiffs seek the daily work |l ogs or job diaries
customarily kept by general contractors and progress photos,
I f they exist, to the extent that they show the stairway or
construction relative to it. The defendant’s subm ssi on

I ncl udes drawi ngs which are inpossible to read and i nterpret
wi t hout expl anati on and cont ext.

Plaintiffs submt the affidavit of plaintiff Lynanne
Ares. She states that she tripped and fell while descendi ng
the stairs leading to the main | evel enpl oyee parKking
garage. The nosings of the stairs were cracked, broken and
pi eces were mssing. Prior to the construction the stairs,
whi ch she used everyday, were in good condition. After
constructi on began, she saw constructi on workers near the
stairs on a regular basis and saw workers draggi ng heavy
equi prent and nmaterial up and down the stairs to get them
near the work areas near the stairs. It is her belief that
their actions caused the defects in the stairs.

In reply, defendant argues that it established that it
was not performng work at the accident site and was not
responsi bl e for the mai ntenance and repair of the subject
stairs. Plaintiffs offer only specul ation that defendant’s
wor kers caused the defective condition. It is not shown
t hat such workers were enpl oyees of defendant, a
subcontractor or Wnthrop. The stairs were the
responsibility of Wnthrop which perforned corrective work
thereon. As to plaintiffs’ cross-notion, defendant Turner
asserts that plaintiffs have not raised the discovery issue
at any tine prior to its notion even though defendant’s
responses served on or about February 23, 2006. Plaintiffs’
demand is very broad and nonspecific and seeks infornmation
not relevant to the subject area which was under the control
of Wnthrop. As to the contracts which show the scope and
| ocation of the work, plaintiffs are already in possession
of the agreenent as it was annexed to defendant’s notion.

Deci si on of the Court

The notion by defendant is granted. The conplaint is
her eby di sm ssed as agai nst defendant Turner Construction
Conpany. The cross-notion by plaintiffs is deni ed.
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“A party noving for summary judgnent nust nmake a prinma
facie showng of entitlenment to judgnent as a matter of | aw,
produci ng sufficient evidence to denonstrate the absence of
any material issue of fact. Once this show ng has been nade,
the burden shifts to the nonnoving party to produce
evidentiary proof in admssible formsufficient to establish
the existence of material issues of fact that require a
trial for resolution.” Guffrida v. G tibank, 100 Ny2d 72 at
8l1. In the instant case, defendant Turner established its
entitlenment to judgnent as a nmatter of law. The affidavit
by its project superintendent showed that the defendant did
not use the stairs or performwork on themduring the
construction project and that said stairs were not wthin
the construction site area.

In opposition to the notion, plaintiff’s affidavit
states that construction workers worked near the subject
stairs and dragged heavy equi prent up and down them
However, plaintiff did not identify said workers as
enpl oyees of defendant Turner, nor of any other entity.
Further, plaintiff does not state that she actually saw the
actions of the workers cause or create the defect which she
al | eges caused her fall. As to plaintiffs’ cross-notion,
plaintiffs’ notice for discovery and inspection, dated
February 6, 2006, was responded to by defendant Turner by a
response dated February 23, 2006. Plaintiffs never noved to
conpel a further response or otherwi se indicated their
di ssatisfaction with the response until defendant’s noti on.
Further, upon filing the note of issue on February 28, 2007,
plaintiffs stated that discovery proceedi ngs now known to be
necessary were conpleted and that there were no outstanding
requests for discovery. Finally, nere hope or specul ation
as to what additional discovery would disclose is
i nsufficient to warrant denial of a notion for summary
judgnent. Ronmeo v City of New York, 261 AD2d 379.

Accordingly, the notion by defendant is granted. The
conpl aint is hereby dism ssed as agai nst defendant Turner
Construction Conpany. The cross-notion by plaintiffs is
deni ed.
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