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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAN Part 10
Justi ce
________________________________________ X
MELVI N BREI TE and NORVA BREI TE, | ndex

Nunber: 27297/ 04

Plaintiff(s),
- against - Mot i on

Dat e: 03/ 20/ 07
THE CITY OF NEW YORK, THE NEWYORK CI T Mot i on
DEPARTMENT OF TRANSPORTATI ON, SAYMA Cal .
JABBAR, SHMUEL CCOHEN and AHUVA S. COHEN, Nunber: 2

Def endant s, Mtion Seq. No. 1

The follow ng papers nunbered 1 to 22 read on this notion by
def endants Shnuel Cohen and Ahuva S. Cohen for summary judgnent
di sm ssing the conpl aint agai nst said defendants and cross-notion
by defendant Sayma Jabbar for summary judgnment dism ssing the
conpl ai nt and any cross-cl ai ns agai nst sai d def endant.

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits.............. 1-4
Notice of Cross-Motion........... ... ..., 5-8
Affidavit in Qpposition-Exhibits................... 9-11
Affirmation in Qpposition-Exhibits................. 12-14
Reply Affirmation-Exhibit.......................... 15-17
Reply Affirmation-Exhibit............ ... ........... 18- 20
Supplenmental Affidavit.......... ... .. .. ... .. .. ..... 21-22

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Motion by the Cohens for summary judgnent on the issue of
liability dismssing plaintiff’s conplaint against them is
gr ant ed.

Plaintiff allegedly sustained injuries as a result of
tripping and falling upon a raised, cracked and uneven portion of

the public sidewal k adjacent to the prem ses 123-16 85t h Avenue
and/ or 123-18 85th Avenue in Queens County on Novenber 29, 2003.
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The Cohens owned the prem ses 123-16 and Jabbar owned 123-18.
Bot h properties are exclusively residential prem ses.

In order to obtain summary judgnent, novant nust nake a
prima facie showng that he is entitled to said relief, by
tendering sufficient proof to elimnate any naterial issues of
fact (see Wnegrad v. New York Univ. Md. Cr., 64 NY 2d 851
[1985]; Zuckerman v. City of New York, 49 NY 2d 557 [1980]). The
Cohens have net their burden.

An abutting homeowner is not liable for injuries sustained
by a pedestrian as a result of a defective condition of a public
si dewal k unl ess the honmeowner created the defective condition or
caused it through sone special use, or unless a statute charges
the homeowner with the responsibility to repair and maintain the
sidewal k and specifically inposes liability upon the honmeowner
for injuries resulting from a violation of the statute (see

Solarte v. Di Palnero, 262 AD 2d 477 [an Dept 1999]).

Section 7-210 of the New York Gty Admnistrative Code
i nposes liability upon property owners for injuries resulting
fromtheir failure to maintain and repair the public sidewal ks
abutting their properties. That section, however, specifically
excl udes owner- occupied residential prem ses of |ess than four
famlies (see Admn. Code §7-210 [b]). It is not disputed that
123-16 is a one-fam |y home occupi ed by the Cohens. Therefore, no
statutory liability attaches to the Cohens for injuries sustained
as a result of their failure to maintain or repair the sidewal k
abutting their property. Mreover, there is no issue in this case
of whether a special use of the sidewal k has been nade.

Wth respect to the only other possible basis of liability,
plaintiffs contend that there is a question of fact as to whether
the Cohens created or contributed to the defective sidewalk
condition by virtue of repairs that they admttedly nmade to the
sidewal k. In this regard, plaintiffs stress that Ahuva Cohen, in
her deposition, stated that she could not renenber whether the
sidewal k repair was done before or after Novenber 29, 2003, the
date when Melvin Breite allegedly tripped and fell on the
si dewal k.

However, Cohen nerely testified that she was not certain as
to the year when the sidewal k was repaired. Wien shown the
phot ograph of the sidewal k marked as defendant’s exhibit A
(annexed to the notion as Exhibit E and to plaintiff’s opposition
papers as Exhibits E and F), Cohen was asked, “Looking again at
what was marked as Defendant’s A on June 8, 2006, is that the way
your sidewal k | ooked on Novenber 29, 2003?” She replied, “It’s
possible. This is what it | ooked |ike before it was repaired and
| don't renmenber the year we repaired it” (transcript pp. 15-16).
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Therefore, the fact that Cohen testified that she repaired
the sidewal k on sone indeterm nate date does not raise a question
of fact as to whether the repair caused the defect upon which
Breite tripped, since she also testified that the photograph
whi ch Breite acknow edges as a fair and accurate depiction of the
sidewal k at the tinme he tripped was the state of the sidewal k
before the repair was done. Plaintiffs provide no evidence to
rebut Cohen’s testinony that they did not create the defect(see

Nilsen v. City of New York, 28 AD 3d 625 [an Dept 2006]; Bachman
v. Town of North Henpstead, 245 AD 2d 327 [an Dept 1997]).

Wthout nerit is plaintiffs contention that even if the
repair was done subsequent to the accident, it still raises a
question of fact as to whether the Cohens “assumed responsibility
for maintaining the sidewal k.” Property owners in the Gty of New
York are required to repair and naintain at their own expense the
public sidewal ks abutting their prem ses, pursuant to §19-152 of
the Admi nistrative Code of the City of New York and §2904 of the
New York City Charter. Therefore, there is no issue that the
Cohens are responsible for repairing and mai ntaining the sidewal k
abutting their prem ses. However, these sections do not inpose
liability upon honeowners for the breach of that responsibility.

Only §7-210 of the New York City Adm nistrative Code inposes
liability upon property owners for injuries resulting fromtheir
failure to maintain and repair the public sidewal ks abutting
their properties. That section specifically excludes owner-
occupi ed residential prem ses of less than four famlies (see
Adm n. Code §7-210 [b]). Since there is no dispute that the
Cohens’ property is a one-famly residence occupied by them they
are not liable for injuries sustained as a result of their
failure to maintain or repair the abutting sidewal k, as a matter
of law. For the sane reason, whether or not the Cohens had actua
or constructive notice of the defect is irrelevant.

Cross-notion by Jabbar for summary judgnent is denied.
Al t hough the prem ses 123-18, of which Jabbar was the owner, is a
residential prem ses of less than four famlies, the record on
this notion raises a question of fact as to whether Jabbar
occupi ed said prem ses and, therefore, whether she is exenpt from
liability pursuant to §7-210.

Jabbar’s contention that the defect upon which plaintiff
allegedly tripped was not in front of her property but in front
of Cohens’ is inproperly raised for the first time in her reply
and, therefore, nmay not be considered (Dannasch v. Biful co, 184

AD 2d 415, 417 [1St Dept 1992]).

Accordingly, the notion is granted and the conplaint is
di sm ssed as agai nst the Cohens. The cross-notion for sunmary
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judgnent nust be deni ed.

Dated: April 3, 2007

KEVIN J. KERRI GAN, J.S.C



