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SUPREME C O U R l  OF ‘1’1 J K  STATE OF NEW YORK 
COUNTY OF NEW YORK: CIVlL TERM: PAK1’ 52 

X 
PEDRO A. MENDEZ, 
................................................................. 

Plaintiff, Index Number 102487/2006 
Submission Date Sept. 22, 2006 

Cal. No. 15 
against Mot. Seq. No. 002 

THE CITY OF NEW Y O N ,  THE NEW YORK CI‘J’Y 
HUMAN RESOURCES ADMINISTRATION AND 
CHILD SUPPORT EN FORCEMENT, DECISION AND ORDER 

Delendants. 

For the Plaintiff: 
I’ortel RL Associates 
Hy: Miguel A. C.’tespo, Esq. 
350 Broadway, I O *  Floor 
Ncw York NY IO0 13 
( 2  12) 965-0458 

For the Dcfcndnnts: 
Michuel A. Cardom. Esq. 
Corporation Counsel o f  City o f  New York 
By: Kirnbcrly Conwny, Bsq. 
I O 0  Church Strcct, Rootn 2-168 
.New York NY 10007 
(2 12) 7RR-ORhS ? 

Papcrs considorcd in rcvicw of this motion for wnirnxry judgment: 

i 
Papcrv Nuin bered 
Noticc of Motion, Mcmo ul‘Law, AClirmalion .......... I ,2,3 
Answering Affirmation ............................................. 4 
Reply Merno, Affidavit ............................................. 5.6 
Verified Answer ........................................................ 7 

... ..... - . .  .. - 

PAUL G. FEINMAN, J.: i 

By interim decision and ordcr dated JUIY 27, 2006, the parties were notified pursuant to 

CPIX 321 1 ( c )  that the Court would treat the defendants’ pre-answer motion to dismiss the 

complaint as a inotion for suniniary judgment.’ Upon a complete search of the record, sunirnary 

judgment is granted in the defendants’ favor and the complaint is dismissed in its entirety. 

l + u c h d  und Procehrrul Bmkground 

According to the verified complaint, on about October 27, 1976, a petition for child 

The Court afTorded the parties an opportunity to file additional papers. Although I 

defendants filed an answcr and other documents, plaintiff did not subniit any further papers. 
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support was filed in the New York Statc Family Court, New York County, undcr Docket No. F- 

4379/76, with judgment granted and an Order of Support entered on December 9, 1976 (Ver. 

Compl. 1111 7, 8). “Pedro Mendez” was named as the respondent in that petition. At some point 

thereaftcr, plaintilf becamc the “constant target” of defendant’s “methods of dcbt collection and 

enforccment”ol the Ordcr of Support (Ver. Compl. 7 9). Plaintill leanicd that debt collection 

noticcs were being scnt to the apartments of his brothcr in New York C‘ounty and sistcr-in-law in 

Kiverdale (Ver. Compl. 71 10,ll). On about Junc 1, 2004, his attorncy appeared in Family 

Court to dispute the enforccnient of the Order against plaintiff and was directed to continue the 

dispute with the Child Support Enfbrcement Office (Ver. Compl. 711 12,13). In July 2004, 

plaintiffs attorney l‘ouiid that the documents contained in the Iamily Court file and those 

contained in the Enforcement Office showed that plaintiffwas not the individual named as the 

respondent in thc original 1976 petition and Ordcr of Support (Ver. Compl. 7 14). Because the 

Child Support Enf‘orcement Office would not designate the matter a case of inistaken identity, 

plaintiff commenced an action in Family Court on about January 14, 2005 by ordcr to show 

cause, seeking to vacate the 1976 judgment and order of support (Ver. C‘ompl. 11 15,16).2 

On July 27, 2005, by order o l a  support niagistrate ol‘the Family Court, Child Support 

Enforcenicnt Term, plaintiff was held not to be the respondent father of the child undcr docket F- 

’Although not asserted in the verified complaint, plaintiff includes in his motion papers a 
copy of a May 6, 2005 notice mailed to him at the Riverdale address from the United Statcs 
Trcasury Departnicnt infbnning him that it had withheld his federal tax refund and applying it to 
outstanding child support payments (sec Aff. in Opp. Ex. B). The verified complaint rcfers 
obliquely to this event in paragraph 54, and plaintiffs papers in opposition to the motion state 
that he was given the notice from his sister-in-law only in about August 2005 and that he believes 
there could be other, more rcccnt, seizures of funds (Aff. in Opp. 1138,39). 
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12800-04 or F-04379/76, that thcre were no arrears due to anyone uiidcr those docket numbcrs, 

and that the Support Collection Unit was to conform the account and any money collection 

efforts to the order (Vcr. Compl. 11 17; P1. Aff. in Opp. Ex, A). 

On September 19,2005, plaintiff‘served a Notice of Claim upon the City of New York 

and upon the Ncw York City Human Resources Administration (HRA) pursuant to General 

Municipal Law $ 50-e (Ver. Compl. 77 3,4; PI. Aff. in Opp. Ex. C [liercinafter Noticc of 

Claim]). Thc notice of claim alleged emotional daniagcs, attorney’s fccs, negligent retention and 

hiring, and special damages, negligence and recklessness, based on dekndants’ failure to 

properly vcrify plaintiffs identity prior to commencing and pursuing “hannfid methods of debt 

collcction fix child support’’ against plaintiff. It further alleged that dcfendants “constant[ly]” 

forward[ed]. . monthly billing statements and collection notices . . . seeking arrears in the amount 

of $3O,OOO.O0,” and that they “repeatedly caused reductions in [plaintill’s] Fcderal and State 

inconic tax refunds since the year of 2004” (Notice of Claim). 

After waiting inore than 30 days without an offcr of settlement from defendants, plaintiff 

commenced this action by filing a copy of the summons and verified complaint on February 22, 

2006. Thc complaint al lcges causes of action sounding in negligence, wrongful identification 

(resulting in bad credit), unlawful deprivation of properly and violation of due process rights 

under thc 4“’ and 1 41h amendments; malicious prosecution; ncgligent hiring and retention; abuse 

of process; and attorneys fees accrued in defense of the Child Support Enforcement Aclionn3 

As noted by defendants’ attorney, City agencies are not suable entities, and the proper 3 

defendant is the City of New York (Memo of Law in Supp. of Def. Mot. to Dismiss p. 10-1 1, n. 
5 ,  citing NY City Charter Ij 396). For consistency, this decision will refer to “defendants,” 
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Defcndants initially inovcd to dismiss the coinplaint on several grounds, including failure 

to allege sufikient facts to establish his claims of violations of the 4“’ and 1 4t’1 Amendincnts of 

the Unitcd State Constitution and procedural due proccss, and of malicious prosecution and 

abuse of proccss. They additionally argued that plaintiffs complaint hiled to establish the 

prerequisites to bring a civil rights action pursuant to 42 LJSC yj 1983 and that he failcd to lile a 

notice o l  claim. The subsequently submitted verified answer includes five defenscs: failure to 

timely file a iioticc of claim; statutc of limitations; failure to state a cause of action; contributory 

negligence; and denial that any state or federal constitutional rights have been violated. As part 

of their inotioii papcrs for  summary judgment, they include the July 1 1 ,  2006 arfidavit of Pauline 

Allen, Administrative Director of Social Service at the Human Resources Administration of the 

City ofNew York (HRA), which includes thc Office orchild Support Enforcement and its 

“misidentification (‘mis-id’) section.” ‘I’he mis-id section invcstigates claims that the Office of 

Child Support Enforcement is incorrectly enforcing child support obligations against individual 

claimants. Allen reviewed the records maintained by the City of Ncw York, including thc Child 

Support Maintenance Systems database (CSMS), created lo assist child support enforcement 

agencies in cnforcing child support orders that erncanate from the New York State Supreme and 

Family Courts (Allen All: ‘T[ 1). Allcn avers that her review of the xccords shows that 011 about 

January 2 1, 1982, CSMS was updated to reflect that child support was to be collected from 

plaintiff, and set forth his social security number and date of birth (Allen Aff, 7 2). Thereafter, 

defendants unsucccssfully atteinptcd to garnish plaintiffs wages on about December 12, 1995, 

but “successfiilly intercepted” his 2004 tax refund on August 29, 2004, which had been mailed to 
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thc Rivcrdale addrcss (Allcn Aff, 1/11 3,4).4 According to Allen, plainlifl has since received "a l u l l  

rcfiind of all monies collected by" the Office of Child Support Enlorcement (Allen All: 7 4). 

Legal Analysis 

Summary judgment is proper when there are no issues ol'lriable hc t  (Alvlrrez v Prospect 

Ilosp., 68 NY2d 320, 324 11 9861). Issue finding ratlicr than issue determination is its function 

(Sillmun v Twentielh C'entury Fox Film rorp , 3 NY2d 395 11 9571). The evidence will be 

construed in the light most favorable to thc o w  moved against (Weiss v Garfield, 2 1 AD2d 156 

[3rd Dept 19641). 

To prevail on a summary judgment motion, thc moving party must produce evidentiary 

proof in admissible form sufficient to warrant the direction of summaryjudgment in  his or hcr 

fwor (C;'171+'Mtkg, /nc v C'oloninl Aluminum Sales, fnc., 66 NY2d 965, 967 [1985]). Once this 

burden is nict, thc burdcn shifts to thc opposing party to submit proofin admissible l'orm 

sufficient to create a question of fx t  requiring a trial (Kns.snn v Alguze, 84 NY2d 1019 119951). 

A party opposing summary judgment must lay barc its proofs so that the matters raised in the 

pleadings are shown to be real and capable of bcing establishcd upon trial (W W. Norton & C'o. v 

Roslyn Turg Lilerury Agency, Inc. , 8 1 AD2d 798 [ 1 '' Dept. 198 1 I). In opposing a motion for 

sumniaryjudgmcnt, a party inay not rcly solely upon the affirmation of his or her attorney who is 

without personal knowledge of the facts, as this will not supply the evidentiary showing 

necessary to successfully resist the motion (Roche v Hear.rt Torp , 53 NY2d 767, 768 [ 198 11; see 

Plaintiff includes a notice from the U.S. Treasury Department dated May 6, 2005, 4 

conccrning thc forwarding of his tax refund to the Office of Child Support Enforcement (Crespo 
Aff. in Opp. EX. B). 
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ulsu, Vermette v Kenworlh Truck C‘o., 68 NY2d 714, 71 7 [l986]; Bendik v Dyhowski, 227 AD2d 

228 [ l  ’‘ Dept 19961). Howcver, an attorncy’s aflirmation may scrve as thc “vehicle for the 

submission ol‘acceptable attachments” which do providc cvidentiary proof in admissible form 

(Adams v C’zilner & Rulhkopf, 238 AD2d 234, 240 [ I q t  Dcpt 19971 [quoting Zzickermcrn v City qf 

New Yurk, 49 NY2d 557, 563 (1 980)]). Rare conclusory allegations are insufficient to dcfcat a 

motion for summary judgnicnt (see, Thanusoulis v. Nationul A w n  .for thr Specialty Fuodr Trade, 

fnc , 226 AD2d 227 [ I  Ft Jlepl 19961; Lee v Weinstein, 1 16 AD2d 700 [2d DeptJ, lv denied 68 

NY2d 601 11 9861). Suspicions, surmises, and accusations arc insullicient (Zirckerman v C’ily of 

New York, 49 NY2d at 557). Unsubstantiated allegations are also insuflicient (14. 

1. 

Plaintiff brings claims of violations of his federal civil rights by the municipality and its 

Violation of 42 USC 6 I983 

agcnt. “In any tj 1983 action the initial inquiry must focus on whether thc two essential elements 

to a S; 1983 action are present: (1) whcther the conduct complained of was committed by a person 

acting under color of. state law; and (2) whcther this conduct deprived a person of rights, 

privileges, or immunities secured by the Constitution or laws of the United States” (Pnrratl v 

Tuylor, 451 U.S. 527, 535 [ 19811, overruled on olher grozrnds, Danieh v Willicrms, 474 1J.S. 

327, 119861). Moreover, “in procedural due process claims, the deprivation by state action ol‘a 

constitutionally protected interest in life, liberty, or property is not in itsclf unconstitutional; what 

is unconstitutional is the deprivation of such an intercst without due process of law” (Zinermon v 

Burch, 494 1J.S. 113, 125 [1!?90], citations omitted). To determine whethcr a constitutional 

violation has occ~rred, thc Court must determine what process the State provided and whether it 

was constitutionally adequate (Zinermon, at 126). 
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a. Violation of Fourth Amendment 

‘I’he Fourth Amendment to the Unitcd States Constitution provides that 

[tlhe right of the people to be securc in their persons, houscs, papers, and cffccts, 
against unreasoiiable searches and seizurcs, shall not be violatcd, and no Warrants 
shall issue, but upon probablc cause, supported by Oath or afiirmation, and 
particularly describing the place to be scarched, and the persons or things to be 
seized. 

(1J.S. Const. 4Ih Amcnd.). The verified complaint does not articulate a Fourth Aniendmcnt claim 

of an unrcasonable search and seizure or a warrant issued without probable causc, and plaintiff 

does not address delendants’ argument that this causc of action should be dismissed. 

Accordingly, this branch of defendants’ motion for summary judgment is grantcd and the claim 

sounding in violation o l  the Fourth Amendment is dismissed. 

b. Violation of Due ProccSs 

The Duc Process Clause states that, the State may not “deprive any person of life, liberty, 

or property, without due process of law.” (U.S. Const., 14‘” Amend, (j 1). “Due process is 

flexiblc and calls lor such proccdural protections as the particular situation demands.” (Weeks 

Murine Inc. v City c?f‘New Y w k ,  291 AD2d 277, 278 [ l ”  Dcpt. 20021, citing Muthews v Eldridge, 

424 US 3 19, 333-335 [ 19761). Substantive due proccss prevents the deprivation of life, liberty 

or property for arbitrary reasons, and involves a L‘reasonable connection” between the challenged 

law or procedure and thc promotion of the health, comfort, safety and welfare of society (New 

YorkState Crime Vict im Bd. v Mujid, 193 Misc. 2d 710, 714 [Sup. Ct. Albany County 20021 

citing Health Ins. Assn. ofAm, v Hurnett, 44 NY2d 302, 310 [1978]). Procedural due process, 

“[rleduced to its most elemental terms . . . requires notice and an opportunity to be heard.” 

(S‘unfiird v Xuckejeller, 35 NY2d 547, 567 [1974] [dissent, Wachtler, J.], upp. dismissed 421 
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U.S. 973 11975)). 

“’l’he first steps in any case involving due process are to ascertain whether the plaintiff 

has a property interest and wliethcr there has been a deprivation thereof.” (C~udcrna v N~ssaz~ 

County, 163 F. 3d 7 17, 724 [2d Cir. 19981). Here, the property interest consists of plaintiff’s 

intcrcepted tax refunds as well as other, speculative funds. Defendants argue that they are 

obligatcd to enforce support orders issued by Family Court and to collect court-mandated child 

support payments and that therc was a “social justification” for sending enforcement notices, an 

argument with which plaintiff docs not quarrel (Memo of Law in Supp. of Mot. to Dismiss at 8).  

Recause plaintiff does not addrcss the issue of thc social justification for seeking child support 

payments, dcfeiidants sufficiently establish that there are no questions of fact as concerns the 

claim of substantive due proccss violation (see, Lave v Shepurd, 48 Misc 2d 478 [Sup. Ct. N Y  

County 19651, u r d 2 5  AD2d 498 [lSt Dept.], lv denied 17 NY2d 420 [1966] [where a kcy fact 

appears in the movant’s papers to which the opposing party makes no refercnce, it is deemed 

admittcd]). Moreovcr, according to the afiidavit of defendants’ witness, and not disputed by 

plaintiff, there was a process in place by which plaintiff could dispute the amount garnished. 

Plaintiff did so and he has been reimbursed for the lu l l  amount collected by the O f h e  of Child 

Support Eiiforcemcnt. Tliereforc, plaintiff no longcr has a colorable claim for a due process 

violation based on deprivation of property rights.5 

Even reading the complaint in the broadest tcrnis, the court finds nothing to show that 
HRA’s conduct falls within the established exceptions to the mootncss doctrine. In Hcurst C’orp. 
v I’fync, 50 NY2d 707 (1 980), the Court set forth the three factors common to matters that fall 
within the cxception to the doctrine. Thcy are, h t ,  % likelihood of repetition, either between 
thc parties or among other members of the public,” second, “a phenomenon typically evading 
review,’’ and third, % showing of significant or important questions not prcviously passed on, 

5 
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In addition, the courts distinguish between claims based on established state procedures 

and claims based on random, unauthorized acts by state employees (Hellenic Am. Neighborhood 

Action Comm v C’ily @’New York, 101 F.3d 877, 880 [2d Cir. 19961, cwf .  dismissed 521 1J.S. 

1140 [1997], citing Hudson v Palmer, 468 U.S. 5 17, 532 [ 19841). 111 the latter situation, the Due 

Proccss C’lause is not violated when a state employee inlentioiially dcprives an individual of 

property or liberty, so long as the State provides a “meaningful post-deprivation remedy” 

(HeIl~nic Am. Neighborhood, at 880 citing Hudson v Palmer, 468 1J.S. at 531, 533). Where the 

dcprivation occurs in a “more structured environment of established state proccdurcs,” the 

existcncc of post-deprivation procedures will not necessarily satis@ due process (Hellenic Am. 

Neighhrhwd,  at 880 citing Hudson v Palmer at 532; Logun v Zimmerman Brush eo.,  455 I.J.S. 

422 [19&2]). 

‘I’he complaint alleges in the alternativc either that employees of dcfendants diverged 

from established procedures when they enforced thc Order of Support against him, or that 

defendants’ evtablishcd procedures improperly failed to consider “certain factors in identifying 

thc target of their enforcement,” and that there was a policy of deliberate indifferencc in the 

training and instructing o l  employees to accurately identify the persons who were the subjcct of 

Support Ordcrs. Plaintif[ asserts that if the mistaken idcntify was the result of one or more City 

cmployees [ollowing City procedures, then his deprivation of property was caused by delibcratc 

indiffercnce of policy makers within HRA to propcrly instruct and supcrvise its personnel on 

Le., substantial and novel issues.” (Heurst Corp, 1 7  flyne, at 714-715). Mere speculation as to 
the frcquency of such mistakcs, with nothing more, is illsufficient to create an exception to thc 
mootness doctrine (Hearst). 
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how to cnforce an order of support (Aff. in Opp. TI 14, 15, citing Alcximder v Cnrtes, 140 F.3d 

406 [2d Cir. 19981 [reversing summary judgnicnt for municipal dcfcndants based on lack of 

procedurc by which a prisoner could contest rclcase of his car to a licn holder]). Although he 

contends that without discovery he cannot more specifically dctail the allegations (Afi.. in Opp. 11 

13), plaintiff is notably not asserting a claim of the lack of any procedure, nor does he make 

assertions establishing a particular policy employed by the City defendants either in their training 

of persontiel or thcir enforcement proceedings of- Order3 of Support. Mere vaguc and conclusory 

assertions are insufficient. 

Plaintill coiicedcs that he was repcatcdly notilied concerning defendants’ intention to 

enforce the Support Order and collect the debt hc supposedly owed. Pursuant to CPLR 5241 (e), 

plaintiff was entitled to challcnge lhe imminent exccution of his income by asscrting a mistake of 

fact. Alternatively, as noted by defendants, he could have sought an administrative revicw before 

1 IKA, and then commenced an Arlicle 78 procecding (Memo olLaw in Supp. of Def. Mot. to 

Dismiss pp. 6-7, citing StokZey v Dorvilfc, 177 Misc. 2d 86, 92 [Pam. Ct., Kings County 19981). 

It appears that plaintify chose to ignore the notices, of which he had knowledgc although they 

were not mailed to his actual address, and that he sat on his rights for a long period of lime, until 

perhaps thc time that defendants seized a tax refund. Thus, he does not establish that his due 

process rights werc violated and that thcre were inadequate post-deprivation remedies for 

defendants’ error (Hellenic Americun Neighborhood Action C‘omm., 10 1 F.3d 877). 

For the above reasons, plaintiff fails to establish that he has valid section 1983 claims. 

Defendants’ iiiotion for summary judgrncnt and dismissal of thosc causes of action is thereforc 

granted. 

1 0 
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2. Malicious Prosecution 

In order to establish a cause of‘ action for malicious civil prosecution, plaintiff must allegc 

(1) the institution of an action or proceeding by defendants (2) malice as the motivating factor, 

(3) lack of probable causc, (4) and tenninrttion of the proceeding in his favor (Butler 11 Kntner, 

210 AD2d 691 [3d Dept. 19941; qq?. denied, S.5 NY2d 924 [1995]). ‘lhcre is also LL requircmciit 

to show special injury (Engel v C X S ,  h c . ,  93 NY2d 195 [1999]). Malicious prosecution has a 

onc-year statute of limitations (CPLR 2 15[3]). Here, thc only proceeding was commenced by 

plaintiff in Family Court in an attempt to stop the issuance of enforcement noticcs wrongfiilly 

sent to him, Plaintiff docs not address defendants’ argunicnts concerning summary judgriicnt and 

dismissal of this cause of action as time-barred. Accordingly, defkndants’ motion ibr summary 

judgmciit aid dismissal of the claims of malicious prosecution is granted. 

3. 

In order to establish the claim of abusc of process, plaintiff must establish ( I )  rcgularly 

issued legal process, civil or criminal, compelling perforniancc or forbearance of some act; (2) 

the person or entity activating the process was movcd by an ulterior purpose to do harm, without 

economic or social excusc or justification; (3) the person or entity activating the process sought 

some collateral advantagc or corresponding detriment to the plaintilf. that is outsidc the legitimatc 

ends of the process; and (4) actual or special damage (Board 9fEduc. qf‘Furmingdalc Union 

Free School Dirt. v Fwrnin~dde  Classroom Teuchers Assn., Inc., Locd  I998 AFT AFL-CIO, 3 8 

NY2d 397 [1975J). Legal process is defined as a direction or demand that the person to whom it 

is dircctcd shall perform or refrain from doing some described act (.hdian J.  Studky, Inc. v 

LefiLik, 41 NY2d 88 I [ 19771). 

Abuse of Process and Harassment 

1 1  
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Dcfcndants argue that plaintiff does not allege that they were motivated to do harm or that 

they or their eiiiployces sought any collatcral advantage by idcntifying him mistakenly as the 

respondent to thc Support Order. They further argue that tlicy arc obligated to enforcc support 

orders issued by Iamily Court by collecting court-mandated child support payments and thus had 

a “social justiiication” for sending him support enforcement notices in the bclief that he was the 

respondent to thc Support Order at issue (Memo ofLaw in Supp. of Mot. to Dismiss at 8). 

Plaintiff does not disputc defendants’ assertions. Where a party fails to deny a material 

allegation, that allegation is thcreby deemed admitted (Kziehne d NupZ,  Inc. v F. W Buiden, 36 

NY2d 539 [ 19751). Iicre, plaintiffs failure to deny that dcfcndants had a social justification and 

that they did not seek any collateral advantage together establish that there are no issues offact 

and that summary judgment and dismissal of the claims of abuse of process is appropriate. In 

addition, New York does not recogiiizc a civil cause of action for harassment (Broadway I-‘ent. 

Prop., Inc. 17 682 1’ennnt.r Tor/>., 298 AD2d 253, 254 [ l ”  Dept. 2002]), and such claims arc also 

appropriately dismissed. 

4. Notice of Claim 

Pursuant to Gcneral Municipal Law sections 5 0 4  l)(a) and SO-i, prior to commencing a 

tort action against a municipality or its officers, a plaintiff must file a notice of claim within 90 

days of the event giving rise to the claim. The court may, in its discretion and upon application 

by the plaintilf, extend the time to serve a notice of claim (Gen. Mun. 1,. $ 5  50-e[5]). This 

excrcise of discretion is circumscribed by thc clear legal inandate that the late liling of the noticc 

of claim must be accomplished within the statute of limitations period, Le., not more than one 

year and 90 days after the cause of action accrued, unless the statute of limitations was tolled 

12 
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(Gen. Mun. L. $ 3  50-er51; 50-i; Pierson v City o f N w  York, 56 NY2d 950, 954 [1982]). “[The] 

Court [of Appcals] has consistently treated the year-and-90-day provision contained in section 

504 as a statute oflimitations” (C‘umpbell v City qf’New Ywk ,  4 NY3d 200,203 [2005]). 

A cause of action accrues upon the violation o l  a legal right (Schwnrtz v Ikydcln Newport 

(’hem. C’orp., 12 NY2d 2 12, 2 16 [ 1963 I ) .  Except for claims o l  fraud, statutcs of limitations 

coinrneiicc to run at the accrual of thc cause of action, “regardless of knowledge of its existcnce” 

(De Vilo v New York Ilentr. sj/s., 22 AD2d 600, 60 1 [ I  q t  Dept. 19651, citation omitted). Here, the 

violation that is alleged to have occurrcd is the mistaken identification of plaintiff as the father of 

the child in whose name support payments were being sought. This crror occurred at some point 

after 1976 but absolutely no later than June 1, 2004 when plaintiff’s attorncy appeared in Family 

Court on his behalf seeking clarification as to what had occurred. Before thc crror was ultimately 

corrected by Order of July 27, 2005, plaintiffs federal tax ref-und had been garnished, he had 

unspccified damages to his credit, hc had spent sums in attorney’s fccs, and he had suffered 

cmotional distress. All of these damages derived from defendants’ alleged misconduct. 

Accordingly, plaintiff should have filed a notice of claim no later than August 3 1, 2004 to 

comply with General Municipal Law section 50-e( l)(a). Morcover, the notice of claim, filed on 

September 19,2005, was filed morc than one year and 90 days after June 1,2004 and the court is 

without power to extend the time to file nunc pro tunc (I’crmphell v City ofNew York, 4 NY3d at 

203). Accordingly, the State law claims sounding in tort are dismissed based on the failure to 

timely serve a notice of claim and thc running of the statute of limitations. 

5 .  Attorney’s Fees 

Other than plaintiffs claim under 42 USC 5 1983, there is no statute, regulation, or case 
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law idcntiRed by plaintiff which would allow a cause of action for the repaynicnt of attorney’s 

fees. Jnasmuch as [hat claini has been dismissed, so too must this cause of action be dismisscd. 

Conclusion 

While thc Court apprcciatcs that plaintiff was forced to expcnd time, elfbrt and funds to 

correct the error at issue, i t  is also clear that his own decision to ignore the mistake early helped 

contributc to the perpetuation of the defendants’ conceded ci-ror. Certainly it cannot be said that 

thcrc was an abscncc ofprocess herc. Indeed, it was the very processes which plaintiff claims 

were lacking which ultiniately cured the error. That these court processes may havc been 

diflicult to navigate without the assistance of an attorney may bc self-evident, howevcr, absent 

authorization from a statutc, this Court is without power to award plaintill‘ his attoriicys’ lees 

expendcd to correct thc crror. Accordingly, it is 

0KI)ERED that dcfciidaiits’ motion for summary judgment is granted and the complaint 

is dismissed with costs and disbursements to dcfendants as taxcd by the Clerk of the Court upon 

the submission of an appropriate bill of costs; and it is further 

ORDERED that the Clerk of the Court is to cnterjudgmcnt accordingly. 

‘This constitutes the decision and 

Datcd: January 3, 2007 
Ncw York, New York 

w. .I ’ 

Courtesy copies mailed. 
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