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SUPREME COUIi‘l’ OF THE STATE OF NEW YORK 
UOLJNTY OF NEW YORK: PART 35 

NINA THOMAS, 

Plaintiff, 

-against- 

BROADWAY PILATES, LTD., 

Defendant. 

Index No. 1043 16/05 

DECISION/ORnER 

EDMEAD, J.S.C. 

MEMORANDUM DECISION 

Dcfciidaiit Broadway Pilatcs, Ltd. (“dcfendant”) moves for an order, pursuant to CPLR 

32 12 granting sunimary judgnicnt, dismissing the complaint of plainliff Nina Tlionias 

(“plaintiff ’), argiiing that no triable issues of fact exist sdiicient to defcat thc within motion. 

This case arises from an alleged injury sustaincd by plaintiff on March 26, 2004 during 

the coursc of a Pilatcs lesson at the defendaiil’s Pilales studio. Plaintiff clairns that her hand 

slippcd whilc slic was pcrforming a Pilates maneuver under the supeivisioii of an instruclor OII a 

piece of equipmcnt known as a “Reformer.” Defendan1 claiiiis that the supcrvision was 

appropriate and there was nothiiig dcfcctivc with the machine; therefore, summary judgnient is 

appropriate. 

Plaintiff counters that the dcfcndant committed multiple acts of negligeiicc, including 

peniiitling plaiiitifl to undertakc the exercise kriowri as the snake given the condition of the pain 

iimniiig ii-om plaintiffs hip down her left leg, and each negligent act committed by defendant 

was a proxiiiiatc causc of plaintiffs severe injuries. 
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Deposition Testimoriy 

Plaintiff began Pilates training at defendant’s location on or about April, 2001 (pl.’s dep. 

p. 35). She traiiied at dcfcndant’s facility about oncc a week, occasionally twjcc a week, and vcry 

rarely would she skip a wcck (pl.’s dep. p. 39). She had a standing Friday at 1 1 :00 o’clock 

appointment usually with Jacqueline Lynch (“Lynch”), plaintiffs instructor, but on occasion with 

anolher instructor (pl.’s dep. pp. 39-41). 

Plaintiff uscd the Refonner on a daily basis each time she visitcd defendant’s studio (pl.’s 

dep. p. 5 1 ) .  

The sessioris were usually one ho~ir. On the datc of her accident, almost toward the ciid of 

the scssion, about ten ininutes beforc the session ended, her accident occuired. The period about 

15 iniriutcs bcfore the accident occurred, plaintilldid not have any complaints about the manner 

or nictliod in which Lynch was working with her on the Pilates exerciscs (pl.’s dep. p. 53). 

Plaintiff had done tlic parlicular exercisc involved in her accident before. Shc had started 

doing this cxcrcise a couple of months before lier accidcnt (pl.’s dep. p. 56). 

Plaintiff had not been told that this particular exercise was sonicthing she would work 

towards doing when shc was at the appropriatc strength or dextcrity level (pl.’s dcp. p. 58). 

When she first startcd doing this cxercise, Lynch demonstrated the excrcise, verbalizcd 

the activity and then plaintiff perfoiiiicd the exercise (pl.’s dcp. pp. 58-59). 

Plaintiff had iicvcr made any complaints l o  the owiicr or the trainer or any other 

instructors r-cgarding the condition of the equipincnt in the studio, or about the manner or inetliod 

i n  which delendant was providing physical assistancc to her (pl.’s dcp. p. 66). 

At the time ofthe accidcnt, when plaintiff did lier first “rcpctition” or “pass” Lynch was 
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standing to plaintiffs left; plaintiff thinks Lynch was holding a cup of coffee (pl.’s dep. p. 69). 

In thc proccss of doing tlic second “repetition” or “pass,” plaintill statcs: “I lost my 

grip ... wilh both lnands” she “...just couldn’t support [the carriage] any more.” (pl.’s dep. p. 76) 

Plaintiff did not physically feel any muscular pain or tension that niadc her lose her grip; she “fell 

iinstablc” and “probably” fclt shaking in her arms (pl.’s dep. pp. 76-77). 

At no tiiiic while plaintiiT was on thc Rcfornicr, but bcforc shc lost thc grip, does she 

renienibcr saying aiiything to Iier trainer, Lynch. And, plaintiff did not ask for any type of help or 

assistance (pl.’s dep. p. 77). 

Lynch was a client at defendant’s studio in Dcccmbcr, 1998; she bccanie an instructor at 

dcfcndaiit’s studio in Scptcmbcr, 1999 (Lynch dep. p. 13). She had been a Pilates instructor for 

two and otic halfycars bcforc plaintiff became her client (Lynch dep. p. 36). 

One persislent injury that plaintiff presented with ovcr the course of hcr training was pain 

down tlic sidc of her left leg that she had been to Inany doctors for and nobody could find a 

reason for it (Lynch dep. p. 53). 

plaintiffcoiiiplaincd about hcr lcft hip (Lynch dep. p. 61). 

Also a part of licr complaint concerning the radiating pain 

Plaintiff liked to do exercises that she Ielt were dii‘ficult or that would bring a sense of 

illvigoration to her if slic did thcm (Lynch dep. p. 0 1). 

Wlicn thc accidcnt occurred, plaintiff was on one o l  tlic largcr Rcformers. 11 occurred 

aftcr 45 niinutcs of training (Lynch dep. pp. 73-74). The accidciit occurred while doing the snakc 

cxercisc. If plaintiff was perfomiing the snake that day, plaintiff did not have a particular irijury 

(Lynch dep. pp. 78-79). Plaiiitilfliad bccii doing this excrcise for two to three months, oiicc a 

week, a tola1 of eight to twelve times, three repetitions 011 each - 017~’s left and right side - belore 
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the dale or  thc accidcnt (Lynch dep. pp. 84-85, 89). Up until the date ofplaintiff s accident, she 

had not had any problcms performing the snake (Lynch dep. p. 93). 

Every timc plaintiff did the snake excrcisc, Lynch “spotted” hcr by placing her hands 

“sort o r  ...rig ht near [plaintiffs] hips but not on her.” (Lynch dep. pp. 96-90> 

At the time of plaintiffs accident, she was pcrfomiing tlie snake, hcr hands slipped and 

her eye hit the caniagc on thc way out; as she was going out, she fell (Lynch dep. pp. 107-1 08). 

Before thc date of plaintifrs accidcnt, she had never madc any complaints to Lynch l o  the 

effect that she was not comfortable doing this exercise (Lynch dcp. p. 1 11). 

On plainti rl’s first two repetitions doing the snake on tlie datc of her accident, Lynch 

adviscd hcr that she was holding her hands in an incorrect position. Lynch askcd plaintiff i shc 

was in pain, if that was why plainliff wasn’t doing the exercise coircctly. One can La11 if one 

does not place and hold one’s hands in the proper position (Lynch dep. pp. 113-1 15). 

When I.,yncli asked plaintil‘f if she was in pain, plaintiff responded that she was okay and 

that she wanted to do it again (Lynch dcp. p. 116). 

Lynch had licr harids in position around plaintiffs waist. Plaintiffs fall was “quickcr 

than a second” (Lynch dep. pp. 1 17-1 18). 

Ilcfcnrlaii t ’s Coil [enlions 

As explained in defendant’s brochurc, the Pilales “sessions are designed to develop and 

mainlain strength, Ilcxibility, coordination and proper body alignment.” Movcmenls are 

performed on a inat or with apparatus that can be acljjustcd to work every part of the body with 

con-ec t 1 y adj us t ed resistance . ” 

The plaintill was clearly a voluntary participant in  thc Pilates exercise class and had been 
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taking Pilates lessoils at defcndant’s location once a wcck for over tlrcc ycars prior to her 

accident. Furthcr, shc had been performing the snake iiianeuver on the Reformer for ‘‘a couple of 

months” prior to her accident. Shc had performed the cxcrcise a miniiiiuiii of cight to twelve 

tiincs prior to the date of her accident. In addition, she had bccii using the Refomcr to perfonii 

about ten other excrciscs on a routine basis. Bascd on her backgound, skill level aiid experience, 

she was familiar with the piece of cquipment and could appreciate the risks associated with her 

participation. 

Lynch developed an exercisc plan for plaintiff i n  accordance with plaintiffs goals and 

physical condition. Lynch noted that plaintiff got stronger and niore flexible ovcr the three ycar 

period aiicl was ablc to progress into more advanced cxcrcises. Plaintiff did not iiiakc any 

complaints about the excrciscs, but rather apprcciated the challcnge and the choice of exercises. 

Julie Soimitiiio (“Sorrentino”), defcndant’s owner, ccrtified Lynch whcn she became an 

instructor. Ms. Lynch rcccivcd over 100 hours of training beforc being certiiicd to teach Pilates. 

Plaintiff, a well educatcd wornan, fully appreciated and voluntarily assumed the risk of 

injury by kcr participation. Plaintiff assumed thc risks inherent iri the Pilates excrcise, which 

reasoilably include the chaiice that her hands could slip while on the apparatus and get injurcd, 

despite the assistance that a spottcr/instructor iiiight be able to provide. Plaintiff participatcd in 

an activity that included stretching and physical activities, with and without equipment. Though 

Lynch was the “spottcr,” she was not an insurer ofthc plaintiffs safcty. 

Frail 1,chcn (“Lehen”), dcfendant’s cxpcrt, a Pilates instructor with more than 34 years or 

practical expcricnce, opined that based on thc tcstimony that tlic plaintif[ “lost her gnp” and that 

her “hands slippcd” while holding onto the canjagc, it  was her opinion that neither Lynch nor 
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defendant can bc licld rcsponsiblc for plaintiffs accident. The risk of the plaintiffs hands 

slipping while performing the snake exercise is a iisk inherent in the activity and not oiic that can 

be controlled by the instruclor. Since plaintiff indicated that she was okay to proceed with the 

third repetition, it was proper for Lynch to allow hcr to procccd. Lynch’s tcchnique in spotting 

the plaintiff was proper a i d  was not a contributing factor in the plaintiff’s accidcnt. Further, 

Lehcn opiiicd that the plaintiff possessed the requisite skill and experience lo perfomi the snakc 

iiiaiicuvcr bascd 011 thc number of ycars she had been doing Pilates and the level of exei-cise she 

was performing. In hcr opinion, thc plaintiffs accident resulted from those risks inhcrcnt in the 

activity, and not from any negligence on the part of Lynch or dcfcndant. 

While i t  is unfortunate that plaintifrgot iiijurcd, siiiiply bccause her arms gave out, such 

does llot ma11 that d e h d a 1 ~ t  was ncgligcnt. 

f’lniiitiff’s .. Coiltwitions 

I’laintilT argucs that slic [ell to the ground, while in the process of cxccuting a niovemeiit 

under the private and direct supervision and instruction of her teacher, Lynch, who was 

defendant’s employee, arid in the absence of appropriate supervision by Lynch, plaintiffs hands 

gavc way from their designated position, the “caniagc” tliat she was on, and she carccncd 

abruptly backwards and shc fcll violently onto the carriage, striking her left eye, which was open, 

against a shoulder block that was a part of the Reformer. 

The dcfcndant equipped the Reformer with shouldcr blocks thal were not propcrly 

dcsigncd - thc top of the shoulder block was sinall cnough so that it could enter thc orbit of the 

plaintiff‘s left eye causing thc blunt trauma to plaintiff‘s lcft cye resulting in the illjury. 
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According to Karcn Schoenberger, plaintiffs expert, an instnictor in the field of Pilales 

for more than 11 years, plaintiff was injurcd as a result of the negligence of the defcndant. 

Defendant should not have perniitted thc plaintiff to undertake the exercisc known as tlic siiakc 

givcii the condilion of the paiii ruiiiiing Prom plaintiffs hip down her leli leg. Deleendant should 

have stopped the plaintiff from attempting the “snake,” toward the very elid of plaintiffs lesson, 

after phiiitilf had incorrectly pcrformcd thc movement on two previous repctitions. Dcfcndaiit 

hiled lo propcrly spot the plairitid Defendant failcd to properly stop the carriage Irom careening 

backwards after the plaintif1 lost her grip, and defendant failcd to provide the plainti[[ with safely 

designcd shoulder blocks on the Refornicr, but instead equipped the Reformer with dangerous 

blocks that had an edge that causcd the blunt trauma to plaintiffs eye resulting i n  hcr illjury. 

hi light of the condition of plaintiffs lcft leg and hip, defendant should not have 

pcniiitted plainliff to iindertakc thc “snakc,” because the snake is a nlovenient which places a 

grcat deal orstress on a hip and leg and plaintilrs lcft leg and hip were compromised and 

radiatcd pain. 

Further, this is not an “assumption of risk” case, but a sccondary assuniption of risk casc, 

i n  which the plaintiff understood as a “voluntary acknowledgment” that the potential exists lor 

injury rather than a consent to surfcr any injury. 

Plaintiff did not have an awareness, or appreciation of, h e  nature of the risk and therefore 

did not voluiitarily assume any risk. 

Plaintiff further argucs that in  light of thc fact that dcfkndaiit has 1ailed to produce thc 

index card containiiig thc iiiloolmiatioii coiiceniing plaintiffs appoinlments, plainliff s injuries she 

may have rcpoi-tcd to defendant, and the record of plaintiffs training, summary judgment should 
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be denied and a infcrcnce be drawn against defendant for its spoliation of cnicial evidence. 

Deferidunt ‘.r Rep Iy 

First, plaiiitiiTs awareness of the risk is to be asscsscd against the backgrouiid of the skill 

and experience of the particular plaintiff. Second, plaintiff, as a voluiitaiy participant in a 

sporting or rccrcational activity, consents to those commonly-appreciated risks which are 

iiihcrciit in aiid aiise out of the nature of the activity generally, and which flow from such 

participation. In this case, plaintiff is anything but a novice. She had bccn participating i n  Pilatcs 

at defendant’s location oiicc a wcek for over threc ycars, and shc routinely used thc Reformer 

during her lessons. It is incredible for plaintiff to now argue that she was unaware of the risk of 

“losing her grip” based on her vast experience using the Reformer. 

Furthcr, thc cvidcnce in this casc is not supportcd by the plaintiffs statcmnt that “the 

snakc was not suitcd [or Ms. Thomas, in light of the pain ruimiiig down her leg.” The plaintiff is 

essentially atteiiiptiiig to transfer any blame from herselllo her instructor, Lynch, for allowing 

her to participate in Pilatcs. 

Rathcr, thc plaintiff chosc to participate in Pilates and both she and Lynch were aware of 

plaintiffs cxistiiig ailincnts. 

PlaintiIf s expert affidavit is coiiclusory and does iiot reiiiove this case rroni thc 

assumption of risk doctrine. 
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An a1 ys i s 

Siinzmnry Jiidgi~i m t  

11 is well settled that where a defendant is the propoiicnt of a motion for summary 

judgmcnt, thc dcfcndant must establish that thc "cause of action . . . has no merit" (CPLR 9 32 12 

[b]), sufficient to warrant the court as a matter of law to dircct judgment in his or hcr favor (Bush 

v St. CInire:s Hosp., 82 NY2d 738, 739 [1993]; Witiegrd v New York Utiiv. Med. Ctr., 64 NY2d 

851, 853 [1985]; Wrigh 17 Nnlional Amusements, Inc., 2003 N.Y. Slip Op. 51390(U) [Sup Ct 

Ncw York County, Oct. 21, 20031). This standard requires that the proponenl o f a  motion for 

sunimary judgment make apriniu facie showing of entitlcnicnt to jiidgrneiit as a matter of law, by 

advancing sufficient "evidentiary proof in admissible form" to demonstrate the absence of any 

iiiatcrial issues of Fict (Wiricgrnd v New York Urziv. Mcd. Ctr., 64 NY2d 85 1, 853 [ 19853; 

Ziickcrm~iri 11 C.,i'/y qfNc?w York, 49 NY2d 557, 562 [ 19801; Silvct-man v Perlbindcr, 307 AD2d 

230, 762 NYS2d 386 [ 1" Dept 20031; Thomas v I Iolzh~rg,  300 An2d 10, 1 1 ,  75 1 NYS2d 433, 

434 [ I "  Dcpt 20021 [defeiidarit not cntitled to summayjudgment where he failed to producc 

admissible evidcncc demonstrating that no triable issue of [act cxists as lo whethcr plaintiff 

would havc been successful in the underlying negligence action]). Thus, the motion must be 

supported "by affidavit [from a person having knowlcdgc of the facts], by a copy of the plcadings 

and by otlicr available proof, such as depositions" (CPLR 8 3212 [b]). A party can prove aprima 

fccze eiitItlcincnt to surnmaryjudgment through the alliniiation of its allonicy based upon 

documentary cvidence (Ziickcrmcl~~, siiprrr; Pr~irlt.n~iul Securities Inc. v Rovello, 262 An2d 172 

[ 1 st Depl 1 S99]). 
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Alternatively, to defeat a motion for summary judgment, the opposing party must show 

lacts sufficient to require a trial of any issue of fact (CPLR 63212 [b]). Thus, where the 

proponent of the motion makes aprima fncic showing of eiititlciiient to summary judgment, the 

burden shifts to the party opposing the motion to demonstrate by admissible cvidence tlic 

cxistence of a hctual issue rcquiririg a trial of the action, or to tendcr an acceptable excusc for his 

or her failurc lo do so (Vcmzette 17 Ke~zwortlz Truck Co., 68 NY2d 714, 717 [19&6]; Zuckemiun 1’ 

Cil-y of New York, strpra, 49 NY2d at 560, 562; Forrest v Jewish Guild for /he Blind, 309 AD2d 

546, 765 NYS2d 326 [ 1” Dept 2003J). Like the proponent of thc iiiotion, tlic party opposing the 

motion must sct forth evidentiary proof in adiiiissiblc form in support olhis  or her claim that 

material triable issues of fact exist (Zuckermarz, suprn at 562). Opponent “must assemble and lay 

barc [its] affiiiiativc prool to demonstrate that genuine issucs of fact cxist” am1 “the issue iiiust 

bc shown to bc real, not fkigiicd siiicc a sham or frivolous issue will not precludc suminary 

rclicf’ (k’ornfc~ld v NkYTechnologics, IIIC. ,  93 AD2d 772 [ 1 st Dept 19831, cdfd, 62 NY2d 686 

[ 19841). 

“A plaintiff may voluntai-ily enter a rclationship with a dcfcndaiit that 
involvcs a known, potcntial risk of injuiy, and in so doing tacitly coiiscnts to 
relieve the dcfendant o f a  duty of care otherwise owed to the plaintiff. Many 
activitics, notably sports and recreatiorial activitics, have inlicrent risks of iiijury 
that cannot bc eliminated by the cxercise of rcasonablc care. (Citations omitted) 
Thereforc, courts o f h  hold as a matter of law that a plaintillwho voluntarily 
pai-ticipatcs in a sporting or rccreational activity is owed no duty of care with 
respcct to the obvious risks associatcd with the activity. (Citations Omitted) As 
Judge Cardozo stated in these circumstaiiccs, ‘The timorous iiiay stay at home.”’ 

“Assumption of the Risk: An Agc-Old Dcfcnse Still Viable in Sports and Recreation Cascs,” (12 
Fordham Intellcctual Propcrty, Media & Entertainment L.J. 5S3, 590 [Winter 20021 
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Prinrcyy Assumption of Risk 

Defendant contends that, as a matter of law, plaintiff assumed thc risk of her injury, thus 

barring hcr recovcry. Care must be taken to distinguish bctwcen two distinct doctrines of 

assumption of risk. The first is embraced within the CPLR article 14-A coiiccpt of “culpable 

coilduct attributable to the claimant” (CPLR 141 1). It is akin to comparative iicgligence; it does 

not bar recoveiy, but diminislics recovery in the proportion to which it contributcd to the injuries 

(CPLR 141 1). ‘The deferidan1 is here arguing another category of assumption of risk, sometiriics 

called “primary” assuniptioii of risk ( see, Trrrcolte v Fdl,  68 N.Y.2d 432, 438, 5 10 N.Y.S.2d 49, 

502 N.E.2d 964). If applicable, the doctrine of primary assumption of risk is not a iiicasure of 

plaiiitirfs comparative fault, but a ineasurc of the defendant’s duty or  care. Primary assuiiiption of 

risk cliniinates or reduces the tort-fcasor’s duly of care to thc plaintiff and, in the fornicr case, 

constitutes a complete bar to recovery, notwithstanding CPLR article 14-A ( see, Turcotte v Fdl,  

s i p - a  at 438-439, 5 10 N.Y.S.2~149, 502 N.E.2d 964; Murldnx v City ofNew Y w k ,  66 N.Y.2d 

270, 276, 496 N.Y.S.2d 726,487 N.E.2d 553; Arbegust v Hoard ofEduu., 65 N.Y.2d 161, 165- 

17 1,490 N.Y .S.2d 75 1,  480 N.E.2d 365). Primary assumption of risk may be express or implied 

( cniiipre, AnT,eyrist v Rourd ofEdtic., supra at 162,490 N.Y.S.2d 75 1,480 N.E.2d 365, with 

Muildox v City of New York, siipru, 66 N.Y.2d at 276,496 N.Y.S.2[1726,487 N.E.2d 553). The 

doctrine is frcquently applied, or sought to be applicd, to claims of iiijuiy arising out o h  

plaintiffs participation in a sporting or entertainment event or activity, whelher amatcur or 

professional ( see, Owcrz v R.J.S. Scfety Equip., 79 N.Y.2d 967, 582 N.Y.S.2d 998, 591 N.E.2d 

1 184, qJ”,g, 169 A.D.2d 150, 572 N.Y.S.2d 390 [professional auto race]; Benitez v New Yo& Cily 

Bd. c fErhc . ,  73 N.Y.2d 650, 543 N.Y.S.2~129, 541 N.E.2d 29 [high school football game]; 
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Turcotte v Fell, si4prrr [prolessional horsc racc]; Madclox v City of New York, szipru [major lcague 

baseball game]; Arhegust v Board of Edzic., supru [“donkey basketball” game]; Adurnczuk v 

Leisure Rinks Southtown, 170 A.D.2d 951, 565 N.Y.S.2d 661 [broomball gamc]; Murlowe v 

Rush-llciiricttcr C w t .  School Disl., 167 A.D.2d 820, 561 N.Y.S.2d 934, usJ’d 78 N.Y.2d 1096, 

578 N.Y.S.2d 872, 586 N.E.2d 55 [gym class baseball game]; Verro v New York Rucitig  ass^., 

142 A.D.2d 396, 536 N.Y.S.2d 262, Iv. denied, 74 N.Y.2d 61 1, 546 N.Y.S.2d 556, 545 N.E.2d 

870 [profkssional horse race]; Cole v New York RucirigA.wi., 24 A.D.2d 993, 266 N.Y.S.2d 267, 

(fyd 17 N.Y.2d 761, 270 N.Y.S.2d 421, 217 N.E.2d 144 [same]; see also, Stitjiri v Scheucr, 74 

N.Y.2d 697, 543 N.Y.S.2d 379, 541 N.E.2d 408, u r g ,  145 A.D.2d 946, 536 N.Y.S.2d 320 [game 

of catch[] ), 

‘The applicability of the doctrine depends on the nature and scope of the participant’s 

awareness and consent (see,  Turcottc v Fell, szqm, 68 N.Y.2d at 439, 51 0 N.Y.S.2d 49, 502 

N.E.2d 964). “As a general rule, participants properly niay be held to have consented, by their 

participation, to those injury-causing cvcnts which are hiown, apparcnt or reasonably lorcsccable 

consequences of the participation” ( Turcotte v Fell, supra at 439, 5 10 N.Y.S.2d 49, 502 N.E.2d 

964, citing Mnrlrlox 17 City ofNew York, supra, 66 N.Y.2d at 277-278, 496 N.Y.S.2d 726, 4S7 

N.B.2d 553; see, Beiiitcz v New York City Bd  ojEduc., sirpra, 73 N.Y.2d at 657, 543 N.Y.S.2d 

23, 541 N E 2 d  29), On tlic otlicr hand, the defendant gcnerally has a duty to excrcise reasoilable 

care lo prolect athletic pai-ticipants fro111 “unassumcd, concealed or unreasonably increased risks” 

( Beriilcz v New York City Bd. oJ’Rduc., supra at 658, 543 N.Y.S.2d 29, 541 N.E.2d 29). To 

cstablisli plaintiff’s assumption of risk, ;i defendant must show that plaintiff was awarc of the 

defective or dangerous coiiditiori and the resultaiit risk, although it  is not necessary to 
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demonstrate that plaintiff foresaw the exact maniicr in which his injury occurred ( Maciclox v City 

of New York, supru, 66 N.Y.2d at 278,496 N.Y.S.2d 726, 487 N.E.2d 553). Whether it can be 

concluded that a plaititilTrnade an informed estimate ofthe risks involved in an activity before 

deciding to participate depends on the opciiness and obviousness of the risk, plaintiffs 

background, skill, and experience, plaintiffs owii conduct under the circumstances, and the 

nature oPdehdant ' s  conduct ( see, Bwzitez v New Yot-k City Bd. of Erfuc., s ~ p r a ,  73 N.Y.2d at 

657-659, 543 N.Y.S.2d 29, 541 N.E.2d 29; Turcotte v Fell, supra, 68 N.Y.2d at 440, 442, 5 10 

N.Y.S.2d 49, 502 N.E.2d 964; Madriox v Cily 0fN.w York, supra, 66 N.Y.2d at 277-278,496 

N.Y.S.2d 726,487 N.E.2d 553). Perhaps the niost important factor, however, is whether the risk 

is illherent in the activity ( Owelz v R.J.S. Sl$ety Bqiiip., supra, 79 N.Y.2d at 970, 582 N.Y.S.2d 

998, 591 N.E.2d 1 1  84; Taircoltc v Fell, si4pru, 68 N.Y.2d a1 443-444, 510 N.Y.S.2d 49, 502 

N.E.2d 964; M d d o x  v C'iry of New Yoi-k, supra, 66 N.Y.2d at 277, 496 N.Y.S.2d 726,487 

N.E.2d 553). 

A plaintiffwill not be held to have assumed those risks that are not inherenl (sec, Cole v 

New Yoi-k Riicirig Assn., mpt-a, 24 A.D.2d at 994, 266 N.Y.S.2d 267; see also, Oweti v H..J.S. 

SqGty Equip., stiptm), i.c., not "ordinary and necessary" in the sporl ( Tzircotte v Fell, supra, 68 

N.Y.2d at 443, 510 N.Y.S.2d 49, 502 N.E.2d 964, ciling role v New York Racitig Assti., szrpra). 

The conditions that cxist at similar facilities are relevant to that inquiry, as are the rules of the 

game ( Tui-c.or/c v Fdl ,  s u p u  at 440-443, 5 10 N.Y.S.2d 49, 502 N.B.2d 964). Generally, the 

issiie of assuniptiori of risk is a qucstion of fact h r  the jury ( Mcrddox v City qf'Ntcw Yor-k, sirpru, 

66 N.Y.2d at 279, 496 N.Y.S.2d 726, 487 N.E.2d 553; see, Owm v R.J.S. Slfety Eqidip., supra); 

however, if thc facts are not in dispute, it may be decided as a rnaller of law ( see, Muddox v City 
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oJ'New York, S ~ I J I I - ( I ) .  

In Morgm 17 Stcite, 90 NY2d 47 1 , 685 N.E.2d 202, 662 NYS2d 42 1 9 1997) thc Court of 

Appcals decided four assumption of risk cases. The Court held in part that in assessing whether 

an owncr or operator of an athletic facility has violated a duty of care to participants who arc 

iri.jured on premises while engaged in voluntary sports activities, thc applicable standard should 

include whether the conditions caused by the defendant's negligencc are unique and created a 

dangerous coiiditioii over and above the usual dangcrs that are iidiereiit in the sport. A showing 

of sonic iicgligciit act or inaction, referenced to the applicablc duty of care owed to plaintiff by 

the defcndant, wliich may be said to constitute a substantial cause oT the events which produced 

the inj iiry is necessary. Additionally, the application of the assumption of risk doctrine in 

asscssing the duty of care owcd by such a dcfcndant requires that the participant have knowledge 

of thc injuiy-causing dekct, and also appreciation of thc rcsultant risk, which is to be assessed 

not in a vacuuin but against the background of the skill aiid experience of the particular plaintiff. 

If the risks o r  the activity are fully comprehended or pcrkctly obvious, plaiiitilf has coiiseiited to 

them and delkndant has perfornied its duty. Also, by cngaging in a sport or recreational activity, a 

participant conscnts to those coinmonly appreciated risks which are inherent in and arise out of 

the nature of the sport generally and flow from such participation. 

In Chititwine v Woi-lrl Chuntpiou Jolin C'hzrrig Tue Kwoii Do Institutc, 90 NY2d at 488, 

the Court hcld that for purposes ddeteniiiiiing the extent of the threshold duty of care, 

knowlcdgc plays a role but inherency is the s h e  qzin norz. Accordingly, plaintiffs clairn to 

rccovcr for iiijiiries sustained while attempting a "juniping" or "hopping" kick maneuver during 

her fourth class at dci'cridants' martial arts training school was cor~ectly dismissed 011 assumption 
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or the risk grounds. Plaintilfs instructor directed that she "step, hop, skip, jump, kick, land" and 

she attemptcd this maneuver after seeing i t  performed by thc instructor and a rew classmates. A 

rcasonable person of participatory agc or experieiice must be expected to know that thcrc is a risk 

of losing onck balance and of injury when hopping, skipping or j uinping in such circumstances. 

'Thc Court louiid that there was no rccord material that the elemental maneuver plaintiff 

attempted to cxccutc was so mreasonably iisky that plaintiff would not have realized that there 

was a risk of injury. 

In H ~ r k  v Srimecic, 90 NY2d at 487, the plaintiff was injurcd while participating in a class 

at defendant's karate school. The plaintiff, who was thirty ycars old, had been a student at the 

school for fifteen months, attcnding two or threc classes a week. He was injured while attempting 

a ')jump roll," a technique in which the student tumbles over an obstacle--one that he had 

exccutcd on prior occasions. On the day of the accident, the instructor had left the classroom and 

placed in chargc of tlic class a fifteen-year-old student who raised the height of the obstacle 

higher than it liad bcen for the plaintiffs previous ''jump rolls." When the plaintiff attempted the 

roll at the increased height, he landed awkwardly and suffered a spinal injury. Both the appellate 

division arid the court of appeals affirmcd dismissal of the action. The allegation that a studcnt of 

supcr-ior skill (though youthful) was placed in charge of the class does not, standing alone, 

warrant a trial. The court bund that it was indisputable that the plaintiff assumed the risk of 

landing incorrectly. The [act that the barrier was set at a higher level, a circumstance of which the 

plaintiff was kccnly aware, reinrorced the finding that the risks involved were open ami obvious. 

Tlic case 01Lcc v Mrrloney, 270 AD2D 689, 704 NYS2d 729 (3d Dept 2000) is 

iiistructive herein. hi . h e ,  plaintiff Gregory Lee, a nationally rankcd wcight lifter, participated in 
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the 1996 River Vallcy Classic Bench Press Championship held in the gymnasium at Southside 

High School in the City of Elmira, Clicinung County. The competition was sponsored by Club 

Nautilus, a fitncss club. As spoIisors, defcndants provided, iiiter din, weights, bars and voluntccr 

staff. Compdlitors had the option of choosing their own spotters or having spotters assigned. 

John Comereski and Edward Pattcn, organizers 01 the event, conducted a safety briefing for the 

contestants and the spotlers prior to the competition. According lo plaintiff, lie successfully 

completed his t;wt two lifts with no difficulties with eithcr the bench or his spotters. After 

completing his second lift 01550 or 555  pounds, he returned for his third lift choosing to 1iIt 565 

pounds. He laid supine on the bench, countcd to three and liad his brothcr take the bar off the 

rack. Hc remembered bringing the bar dowii but  whcii he started to push it LIP, it felt as though 

thc pad 011 tlic bench shiftcd to his left, causing his shoulder blade to slip ofi'the bench and 

wrenching his hody to the left. Upon losing control of the bar, plaintiff contends that his spolter 

failed to tiiiicly grab i t ,  waitiiig instead for the judge lo yell "grab it" or "takc it." The bar 

droppcd to the left, where Maloncy was spotting, landing partially on plaintiffs chest and a r m  

which caused him injuries h a t  rcquired surgery. 

Tlic courl held that given his expcrieiice and record orexpertise in this sport, as a matter 

or  law, that plaintiff must be held to have assumed the risks inherent therein which reasonably 

includes the knowledge that a heavily weighted bar might slip out of his control arid injurc him 

despite the assistance that a fully attentive spottcr might be able to provide. And, the injury was 

instantaneous, giving the spottcrs littlc time to react. 

In thc instant case, plaintifliiever indicatcd that she could not proceed with the third 

repetition, she iiever indicated that she was cxperiericing any pain radiating from plaititifl's hip 
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down her left leg or anywhere else, before during or after the procedure that resulted in her 

accidcnt, and by coiisciitiiig to the activity, plaintiff cannot arguc that defendant should not have 

permitted her to do the exercise because ofthe physical condition ofhcr lcft hip. Plaintiff 

assumed the risks inherent i n  thc Pilates exercise which reasonably iiiclude the knowledge that 

her hands could slip while on the apparatus and that she could get injured, despite the assistance 

that a spottcr might bc ablc to provide. 

Serotiihy Assumption of Risk 

I n  cxplaiiiing tlic distinction between primary arid secondary assiiinption o r  risk, “Sonic 

courts define as secondary assumption of risk when the plaintiff voluiitaiily encountcis a known 

and appreciated risk of injury crcated by defendant’s negligence. (Citations oiiiittcd) Unlikc its 

piiinary hiin, a plaintif1 in the secondary assumption of risk context has not impliedly consented 

to relieve the defendant of a duty oIcare.(Citatioiis omitted) Secondary assumption of risk is not 

a complete defensc, but has been merged with the defcnsc of contributory negligence under 

coinparative fau l t  laws. (Citations oniittcd) Whcn thc plaintiff’s decision to encounter risk is 

unreasonable, sccondary assumption of risk is tantamount to contributory negligence, and the 

plaintiffs claim should be submitted to tlic jury for analysis under comparative hul t  principles. 

(Citations omitted) However, ir thc plaintiffs decision to encounter the 1-isk is reasonable, the 

court is faced with a dilernma: Should this type of assumption of risk (1) completely bar 

rccovcry; (2) bc cvaluatcd under comparative fault piinciplcs; or (3) bc abolished as a defense‘? 

Courts arc split 011 tlic issuc. There is authority in favor of retaining this type of assumption of 

risk as a complete deleiise.(Citations omitted) Nevertheless, some courts havc concluded that a 

plaintiffs assumption of risk, irrespcctivc of reasonableness, should be factored into the 
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cornparative lault computation, (Citations omitted) Still other courts havc held that this type of 

assumption of’i-isk is not a dcfciise at all.(Citations omitted) Reasons advanced for this extreme 

position include: (1 )  it would be anomalous to deny rccovcry to a plaintiff who acted reasonably 

while per-niitting partial recovery to a plaintiff who acted unreasonably; and (2) this type of 

assumption of risk inequitably punishes reasonable conduct. (Citatioiis omitted)” “Assumption of 

the Risk: An Agc-Old Dcfcnsc Still Viable in Sports and Recreation Cases,” (12 Fordham 

Intellectual Property, Mcdia & Entertainment L.J. 583, 604-605 [Winter 20021 

Livshitz v U.S. Tennis Association Nntionnl Tennis Center, 106 Misc.2D 460, 761, 

NYS2d 825 (N.Y. City Civ. Ct. 2003) is distiiiguishablc from the case at bar. In /,lvshitz, a 

tennis player brought action against a tennis facility for injury shc allegedly sustaincd when a 

tennis ball hit her in the eye scived by instructor, during a paid-for tennis lesson. The tennis 

hacility moved for summary judgment. The Court held that the doctrine of priniary assumption of 

the risk did not iiisulatc facility from negligeiicc liability. 

However the Livshitz court further noted that “As a gcncral rule, i f a  gardcn-variely 

plaintiff such as Livshitz were hit in the eye during a game of tcnnis, the doctrinc of primary 

assumption ol i isk would most likely bar her suit, absent special fiicts. ITcrc, however, the critical 

fkct is that Livshitz was not simply a participant in an active tennis game; instead, she paid 

money in older to rcccivc special teiiiiis instruction and was participating in a particular drill. Her 

c-oiidzrct i f i d  itivrte c1 risk of injuqj i n  the lohbying o j t k  boll, dqxvidiiig on the nllegeci level oj‘ 

the class (/lot nltogether clear from t1i.c present record). Her enrollnienl did not invite the 

instriictot4 to l~~iii ich CE ballistic niissile at Iier, (it iiitcrisc speed (as is alleged), lf the insti-uctor 

S(IW or 11 id recis on a tile rcasoti to kn o IY / / lot  pla it i tiff was drp(fream ing, (lis tractrcl, or oih crw ise 
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ILIZLIWUI^C that n projcctile wus comittg ut Iicr.” (Emphasis added) Id at 830 

hi the case at bar, plaintiff was undisputably injured by her own actions: her hands 

slipped; she lost her grip. 

Likewise, plaintiffs reliance on Corr ipn  v Mzisclemakc~~, h c . ,  258 AD2d 861,680 

NYS2d 143 (3d Dcpt 1999) is misplaced. In Corrigun, plaintiffjoincd dcfcndant‘s hcalth and 

fitness fxility, known as Gold’s Gym. Included in her $400 annual nienibersliip fee were three, 

one-hour sessions with a personal trainer. On her first visit to the facility, she met with a personal 

trainer who, in the latter part of their one-hour session, placed her on a treadmill, set the machine 

at 3.5 miles per hour for 20 minutes and left her unattended. He did not instruct plaintillon how 

to adjust thc trcadmill’s spccd, stop thc bclt or opcratc thc control pancl. Shortly iiito the 

exercise, plaintiff driftcd back on the belt, unsuccessfully attempted to walk faster and was 

quickly thrown from the machine and sustained a broken ankle. At the time of the incident, 

plaintiff was 49 years old and had never patronized a health ficility or gym of this type. Nor liad 

she ever been on a treadr-nill. 

In the instant casc, plaintiff had performed the exercise a miniriiiirn of eight to twelve 

limes prior to the date of her accident. hi addition, she liad been using the Reformer to perform 

about tcii othcr cxcrcises on a routine basis. Based on her background, skill level and expcricncc, 

she was fiimiliar with the piece of equipment and could appreciate the risks associatcd with her 

participation. 
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Conclusion 

This court finds that dcfendant has met its burden establishing entitlemciit to summary 

judgment. The application of the primary assumption of risk doctrine to this casc, warrants the 

granting of defendant's molion. 

Further, this court finds that the issucs surrounding the missing index card containing 

plaintiffs workout history arid noted injuries do not preclude the deterniinatioii of this motion, 

and the granting olsuiiiwary judgment. Based on the hregoing, it is hcrcby 

OIiDERED lhat the motion of defcndant Broadway Pilates, Ltd. for an 

C'PLR 3212 granting suninwryjudgment, dismissing thc complaint of plaintiff Nina Thomas, 

granted. It is hrther 

ORDERED that tlie Clerk of thc Court is directed to enter 

further 
W 

. S' I 

ORDERED that counsel for derendant sliall serve a copy of this order with notice of entry 

within twenty days of entry on counsel for plaintiff. 

This constitutes the decision arid ordcr of this court. 

Datcd: April 6, 2007 
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