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Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YOKK 
COUNTY OF NEW YO=: PART 24 

ADL JOHNSON, an infant by his iiiotlicr and natural 
guardian ROBIN RICKETT EL-HANEFI, and ANDRE 
JOHNSON, an infant by his mother and natural guardian 
ROBIN RICKETT EL-HANEFI, 

X ........................................................................ 

P 1 ai ii ti fi’s, 

-against- 

142 SOUlH ST. CORP., GLORY BEE REALTY 
MANAGEMENT CORP., JANICE WlLLIAMS a/Wa 
JANICE RICKETT, CAC BUSlNESS VENTURES, INC,, 
CARMINE CANNAlELLO, EDWARD MOZGIEL, 
KANJLRAMALA GEORGE, SOSAMMA GEORGE 
A N D  GEORGE. MANAGEMENT CORP., 

DECISION AND ORDER 

Motion Sequence Nos. 4, 5 ,  6, 7 
11idex No. 107288-2004 

hi this action for pcrsonal injuries, plaintiff-ini>nts Ad1 Jol i~~son (“Ad]”) and Aridre . Iohson 

(“Andre”), throiigli thcir mother and natural guardian Robin Rickett El-I-Iaiiefi (“El-Ilaiicfi”), allcgc 

tlial they werc cxposcd to lcad paint at various residences located in Newbiirgh, New York due to 

the iiegligciicc or  tlic dehdan t s ,  and have suffered injuries as a result of such exposure. All 

defcndaiits, witli tlic cxception ofEdward MoLgiel, move for an ordcr, pimuant to c‘.P.L R.  9 32 12, 

granting summar-y judgment and disniissing plaintiffs’ complaitit arid all cross claims.’ 

I n  motion scquciice riuniber 4, dekiidarits Karijiramala George (“K. George”), Sosami-na 

George, and Gcorgc Manageiiient Corp. (collectively “the George defendants”) contend that they did 

not have actual or coiistiuctive iioticc that lead paint exisled at the premises which lhey owned at 145 

Washington Strcct. The George defendants contend that the lead paint hazards were abated ten 

Dcfcndaiit Edward Mozgiel is the owner of 5 5  Benkard Street, Newburgh, New Yorlc. 1 

Mozgiel has neither movcd for sumniaiy Judgiiieiit iior been previously dismissed Irom the case. 
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months before the property was transfcncd to George Managciiicnt Corp. and that the evidence 

indicates that the infait plaintifk had already relocated elsewhei-e. The George dcf‘cndants also 

argue that after receiving notice of lead paint violations they acted diligently to fix tlic problcms. 

I n  motion sequencc number 5 ,  defendant Carmine Carinatello (“Camiatello”), the owncr of 

43 Johnsori Strcct, argues that Ad1 and Andrc did not reside at 43 Johnson Street, h a t  lie did not 

have actual or constructive notice or  lead paint at the subject apartmciit, and that plain tiffs cannut 

establish that they sulkred injuries as a resirlt olhis alleged negligence. 

In motion sequence number 6, 142 South Street Coi-p. and Glory Bee Really Management 

COT. (collectivcly “tlic 142 South Street deferidants”) contend that they did not liavc actual or 

constructive notice that there was lcad paint in thc subject apai-tnicnt and contend thal there is no 

proof that Andrc rcsidcd at thc subject premises prior to the lead abatement. 

In motion sequence number 7, Janice Williams, the owner ora  resjdciicc locntcd :it 1 97 Firs[ 

Slreet and the grandmother of Ad1 and Andre, contends that she was not aware oftlic daiigcrs posed 

by lcad paint to young children prior to being notified by the Department oiHealth, and did not have 

notice of the presence of lcad paint in her home. Williams fiirther argues that Atldr-c did not reside 

at 197 First Streel prior to the lead abatemcnt. 

FACTUAL AI,I,KGA‘I’IONS 

011 Junc 19, 1989, El-l,lanefi gave birth to Adl. Approximately two weeks aftcr giving birth, 

El-IIancfi was incarcerated for six months. Lhiring the time which El-Haneli was incarcerated, Ad1 

resided at 197 First Street with his grandmother, defendant Williams. Following hcr rclcase from 

prison, El-Haiicfi and Ad1 rcsidcd at both 197 First Street aiid at 142 South Strcct. While at 142 

South Street, El-Haiicfi and Ad1 resided with A d ’ s  h ther ,  Char-les .lohnson (“J0l111s011”). 
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On Julie 28, 1990, Ad1 was testcd for lead poisoning aiiti was diagnoscd will? an elevated 

level of lead in his blood. Due to the high level of. lead found in Adl’s blood, the Orange County 

Department of Health ( “ h e  Departmcnt of Health”) commenced an investigatjon to determine the 

location at which Adl’s cxposure to lead took place. On Octobcr 2, 1990, the Departiiieiit ofl-lcallh 

coiiductcd an inspection of thc apartments at 197 First Strcct aiid 142 South Street. As a rcsult of 

the inspections, lead paint violations were issued to Williams and Thoiiias Aniodeo (“Amodeo”), 

the then president of 142 South Street Cory. 

On November 24, 1990, B1-Hanefi gavc birth to Andre and continued to rcsidc at both 197 

First Street and 142 South Street. Whilc rcsiding at both apartments, Ad1 was tested for lead in 

January and April of 1991, and was again diagnosed with having a high levcl of lcad in  his blood. 

Bctwecn April and .lime 28, 1991, El-Ilanefi movcd with Adl, h i d r e ,  Johnson, and her two 

other cliildreii into an apartment located a t  43 Johnson Street. While rcsiding at 43 Johnson Strcct, 

Ad1 and Andrc wcrc both diagnosed with elevated lcvcls of lead in their blood. As a rcsult of h e  

blood tests, on July 2 1, 1992, the Dcpartnient of Health inspected thc iirst tloor apartment 01 43 

Johnson Street aiid issued lead paint violations to Ca~iiiatcllo.~ El-Hanefi testified that bctwccn 

October 1992 and Novcmbcr 1992. .lohnson moved to 55 Rcnkard StreeL3 In Novciiibcr o f  1992, 

’ C‘annatcllo owned 43 Johnson Street tl1rough CAC Business Ventiir-cs, a coinpany 
incorporated [or the puipose o r  owning real estate properties and whose solc shareholder was 
Cam at el lo. 

EI-Haneti’s recollectioii 01 Johnson’s past residences is flawed. Slicchan Aff,, 71 28, 
l’lawner A K ,  at 8,  El-IIancli tcstit‘ied that Johiisoii moved Irom 43 Johnson Street to 145 
Washiiigtoii Strcct arid thcn, that in the six Inorith peiiod that slic livcd on Williams Street, Joliilsoll 
movcd froiiil45 Washington Street to 55  Rciikard Street. El-Hanefi Dep., at 82, 91, 93, 124, and 
462. Both plaintifLand the Georgc defeiidanls highlight the [act that Dcpartmcnt of Health recoi ds 
display that Jolinso~i actually iiioved frorn 43 Johnson Street to 5 5  Bcnkard Streel i n  the begiiii~ii~g 

(co II t I I1 11 cd . . ) 
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Ad1 and Andre allegcdly niovcd to 55 Benkard Street with Jolmson and regularly spent weckends 

at 43 Johnson Strcet. 

In September oL 1993, El-IJaneli tcstificd that Johnson moved to 145 Washington Strcet and 

Ad1 and Andre split tlicir timc rcsiding betwcen 145 Washington Street with their rather and a t  43 

Jolmsoii Strcet. At somc point in 1993, El-Hanefi moved to an apartment at Williaiiis Street i‘or six 

nioiiths. During this six month period, Ad1 and Andre allegedly lived at both I45 Washington Strcct 

and at Williams Slreet. I n  . Ianuary 1994, an inspection by tlic Dcparlment of Health rcvcalcd that 

lead paint violations existed at 145 Washington Street. Jolinson’s tenancy ended in August 1 995. 

l h e  infant plaintiffs allege, through El-Hanefi, that as a rcsult of exposure to lead pailit at tlic 

various premises, they have suffered injurics iiicluding damage lo their neurological systeiii, attentioil 

deficit hyperactivity disorder, and other lcad poisoning-based irijiiries. 

DISCUSSION 

“It is well settled that in order for a landlord to hc hcld liable [or injuries resulting from a 

defective condition upon the premises, tlie plaintiff iiiust cstablisli that the landlord had actual or 

coiistructivc notice of thc condition for such a period of time that, in  tlic cxcrcisc of reasonable c;ti-e, 

il should have been coi-recled.” .Jzuircz 1’. Wuvccrest Mgnil. Turn, 88 N . Y  .2d 628, 646 ( 1  906). 

Absciit cvidciicc that a landlord had actual or constructive notice ofa  hazai-dous lcad paint condition, 

a landlord cannot be held liable to a teiiaiit for injurics a tenant’s childien sustaiiicd as n rcsult of 

exposure to lead paint. C’(irrwo v. 266 Hinirod A.s.wc., 3 A.D.3d 5 16 (2d Dept. 3004). 

hi New York City, a duty lias bccn imposed on landlords to abate lead paint 1i;izards and 

( . , , coil t j i i u  cd) 
of 1992 and then to 145 Washington Street louriiioiiths prior to the Department ofHealth inspection 
of 145 Washington Street in Deceiiibcr of 1993. Slicchan Aff., exs. Q , I< and S. 
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grants landlords a right of entry to make the necessary repairs. See Adiniiiistrativc Code ofthe City 

ofNew York 5 27-2056.1. New York State has riot eiiacled similar legislation that imposes a duty 

on landlords to tcst ior or abatc Icad-based paint hazards, unless the laridlord rcccivcs official 

iiotificatioii of a problcm. Chripninn I). Silbcr, 97 N.Y.2d 9, 20 (2001), cilirig Public Heallh Law 

1373 

In Clicrp~nrrn 17. Silbcr, supru, the C'ourt of Appeals set hr th  tlic standard h r  nsscssing whal 

cvidcnce a plaintiKtenant in a lead paint case must establish to survive a landlord's motion for 

summary judgment. The Court held: 

We coiiclirde that, absent controlliiig legislation, a triable issuc of fact is raised wlicn 
a plaintiff shows that tlie landlord (1) rctained a right of entry to the premises arid 
assumed a duty to make repairs, (2) knew that the apartineiit was coiistixtcd at a 
time before lead-based interior pairit was banned, (3) was aware that paint was 
peeling on the premises, (4) knew of the hazards of lead-based paint to young 
childrcn and (5) knew that a young child livcd in  thc apartmcnt. 

J d  at 1 S a 4  

Here, plainlir's have failed to raise a triable issue of fact as to whctlicr cach of tlic moving 

dcfcndaiits had actual or constr-uctivc iioticc of tlic lcad paint condition prior to receiving orlicial 

nolice ofthe violations, and therefore suriimary j udgment must be granted in the moviiig dcIcndniits' 

The Georpe Defendants -- I45 Washinpton Street 

Charles Jolmsori moved into I45 Washington Strcct in Scptctiibcr or  1993. IC George Aff., 

11 6. Ad1 and Aiidrc split their time rcsiding hctwcen 43 Johnson Street with El-Hanef arid at 145 

In 1 978, tlic Coiisumcr Product Safcty Commission banned the iiianufiicture of paint 
containing more than .06% lcad by weight on interior and exterior residential surlaces, Valassis 
Al'lii-in., ex. Q ,  

4 
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Washington Street iintil some poirit iri 1993 when EI-Haiicii moved iiilo an apnrtriicnl on LVillini~~s 

Street for six months. El-IIancfi Dep., at 82, 84-85, 88, 92, 109, 112-1 13, 214, 537. Duriiig the six 

nionllis that El-Haiiefi resided at Williams Street, tlic children split thcir time between residing at 

145 Washington Strect with Johnson and at Williariis Strcct with lheirmother. On October 23, 1993, 

Ad1 and Andre were tested for lead poisoning and were lbund to again be S U ~ ~ I - ~ I I ~  from elevated 

lcvcls oflend in their blood. K. Georgc Aff., cxhs. Z and AA. Ad1 and Andre continucd to display 

signs of lead paint i n  tlicir blood as late as JUIK of 1994. Id .  In December of 1993, the Department 

of I-Icalth inspected the apartment and issucd lcad paint violations to K. George via a January 10, 

1994 letter. I<. George Aff., ex. R. On April 25, 1994, K. Georgc was notified that hc was in 

substanlial compliance and was cleared of the violations. I d .  Johnson's tcnaiicy was inunth-to- 

month, which ended in August 1995 when Johnson was evicted for non-p;iym~iit ofrenl. 1<. Gcoi sc 

Aff., 7 6. 

Defendant K. Gcorge and his wile, dcfcridant Sosariirna Georgc, purchased 145 Washinglon 

Slreel in 1986. K. Gcorgc Aff., 11 3. K. George avers that while his wife was a dceded owner oftlic 

Washington Street building, Sosamma George had nothing lo do with its opcration. ld . ,  11 5. Prior 

to purcliasing thc building, there were no disclosures made by the scllcr as to whether or not there 

was lcad paint in the building. Id., 7 3. 111 February 1005, 145 Washington Streel was sold to 

Georgc Managcmenl Corp., a busiiicss which was incorporated for thc purposes of managing the 

seven buildings owiicd by K. George and Sosamiiia George. Ill., 7 4. K.  George arid Sosamma 

Gcorgc scrvcd as the sole sharcholdcrs of George Maiiagcmcnt C'urp., which was eventiiiilly 

dissolved in  2005. Id. 

Thc George defendants admit that plaintilfs satisficd the firs1 Clirrpniaii prong as K. Georgc 
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assumed responsibility for all required repairs both inside the apartment as well as to thc common 

areas of the building. Sheenan API, 11 60. Plaintiffs also satisfy the second Chiipn7un prong which 

rcqiiircs that tlic deli-ndant be awarc that the subjcct prcmiscs was constnictcd at a time befoi-e lead 

based interior paint was bamied. K. Georgc testified that tlic apartiiiciit was purchased in 1986 and 

at that tinic hc was awarc that the building was more than 30 years old. K. George All., 11 3. 

Next, under the (Y iqmi in  analysis, a plaintiff-tenant must show that the lancilord was awarc 

that paint was pccliiig or cliippiiig i n  thc prcmiscs. K .  George argucs Ilia[ he did nut  obsci-vc ailv 

chipping or pccling paint in thc apartment or on the exlerior windows. However, an inspection was 

coiiducted 011 September 10, 1993 by the Newburgh Codc Compliance Division as a r-esult of K .  

George’s efforts lo obtain a certificate of occupancy for the first floor apai-lmciit. The inspection 

revealed six violations existed in the apartment. Violation 93-4662 instructcd K.  George lo replace 

tlic ciitirc cxtcrior window sill arid frainc t m c  where it  was rotted away and to scrape and paint tlic 

window fraiiic upon complction. K .  Gcorgc Aff., ex. T. Violation 93-4666 nolilied K. Gcorgc of 

holes and cracks in the bathroom walls oltlic apartruent. Id. As tlic violations from the Newbui-gh 

Codc Uonipliancc Division require paint to be scraped, a question of fact exists as to whctlicr these 

rcpairs put K. Gcorgc on iioticc that chipping and/or peeling paint existed at the prciniscs. 

PlaintiK must also fuinish evidence that tlic landlord kncw of the hazards ol‘ lead pain1 to 

young childrcri. Hcrc, dcfciidaiit K. George had previously received anoticc ofviolation with regard 

lo high levels of lead pain1 at another property which hc owiicd. K. George Aff., 11 21. Mol-c 

importantly, K. Geor-ge testified that at the tiiiic lic rcccivcd tlic notice of the violation, he was aware 

that lead paint adversely affected one’s heallli. K. George Dep., at 147-149. Therefore, plaintiffs 

Iiavc cstablislicd that K.  George had a gcncral awarcncss that lead paint was a potential Iicalth 
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hazard. 

Ncvcrthclcss, to establish that a lalidlord had coiistructive notice of a lead paint condition, 

plaintiffs must also show that a landlord was awarc that a young child rcsidcd in tlic apartment which 

contained the lead paint. Plaintiffs have f d e d  to proffer any evidence establishing that the George 

dcfcndants had knowledge that any child resided in tlie apartment. K. George testified that he was 

ncvcr made aware that Ad1 or Andre Johnson were residing with their father in the apartment. K. 

George AIT., 11 7. K. George also testified thal he never went into Johnson’s apartment when he 

collected the rent. J d . ,  11 8. As plaintiffs rail to present any evidence which provcs that K. Gcorgc 

was awarc that a child was residing at 145 Washington Street, the fifth C l i r r p i r i / i  k t o r  has not been 

satisfied. The mere fact that K.  Georgc obscrvcd childmi playing i i i  front oftlic building docs not 

suffice as notice that a child lived in tlie subject aparlnient iinit. This is parlicularly true given K. 

Georgc’s tcstiinony that there were children residing in other units ofthc building and i n  iicigliboring 

buildings. 

‘lhere is also no evidence presented by plaintiffs that Ad1 and Andre ingested paint chips after 

thc ordci- orabatement was issued. A k r  ai1 order of abatement has been issued to a propel-ty owiiei-, 

the property owiicr will not be liable for lead paint related injuries in tlie absence 01-proofthat a child 

continucd to ingest lead paint and sustained additional injuries. See .Jo/ies 1’. Cox, 254 A.D.2d 333 

(2d Dept. 1908); Aizclt~ir-lc v. Wortg, 25 1 A.D.2d 609 (2d Dcpt. 1998); Broiw~i v. Mrrru/hoti X ~ ~ i l / j l ,  

1 ) ~ : .  , 170 A.D.2d 426 (2d Dept. 1991). Here, although EI-Hanefi testified that while residing a t  145 

Washington Street she ohscivcd Ad1 and Andre havc paiiit chips i n  their mouths, thcrc is iio cvidencc 

that the children ingcstcd lead paint aftcr the abatcmcnt. El-Haiicti Dcp., 129-1 30, 135. 

Summary jurlgnient shoiild also be granted to George Management C‘orp. as the lead paint 
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condition was abatcd prior to the date wliich George Managcnicnt Corp. acquired I45 Washington 

Street. 'Hie Dcpartnicnt of Healthiiotificd K. George on April 25, 1994 that all lead paint conditions 

had been abated or wcrc in tlic process of being abatcd and 145 Washington Street was acqiiired by 

George Management Coi-p. on February 27, 1995. Shcclian Aff., exhs, R, W. 

For these reasons, sunimaiyjudgment is granted in favor of K. George, Sosamma George and 

George Managcmcnt Corp. 

Carmiiic Cannatello -- 43 ,Johnson Street 

El-I-Iancfi avers that between April and June 28, 1991, she moved to 43 Johnson Street with 

Johnson as well as Aiidrc, Adl, and her two daughters. El-Hanefi Dep. at 76-77, 8 1 ,  90, 104, 126- 

J 26, 51 1,  512. ?'his apartment was owned by Caiiriatcllo though CAC Business Ventures, a 

company incorporated for tlic purposes of owning rcal estate, whose sole shareholder was defendant 

Caniiatcllo. Cannatello Dep., at 15-1 6. In October of 1992, Johnson allegedly moved out o f 4 3  

Johnson Street and into 55 Bcnkard Street. Plawncr Affirm., ex. F. During this time, the children 

contimied to spend wcckcnds at 43 Johnsoii Strcct. I d .  ln Septembcr of 1993, El- I lanefi testiiied 

that Johnson movcd into 145 Washington Strcct ai which time Ad1 and Andre split their time residing 

bctwcen 145 Washiiigtoii Strcct and 43 Joluisoii Strcct unt i l  sometimc in 1993 when El-Haneli 

moved out of43 Jolinson Strcct. El Haneli Dcp., S2,94-85, 88, 92, 109, 112-1 13,214,537. While 

residing at 43 Johnson Strcct, Ad1 and Andrc were found to again have elevated lcvels of lead in 

thcir blood. I d ,  exhs. D, G. On July 21, 1992, the Department of Heallh inspectcd the apai-ln~cnt 

at 43 Johiisoti Strcel and issued lead paint violations to Cannatello. Valassis Affirm., ex. M. 

Carmatello sold thc building in latc I992 or early 1993. He lestified that lead paint had no1 been 

removed from tlic living room windows, and that he had been advised by his attorney to let tllc new 
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owner take care it.  Cannatello Dep., at 71-72. 

‘lhe first C‘hqmm factor has bcen nict as Caiiriatcllo acknowledged that he retained a righl 

of entry to h e  preniiscs and assumed a duty to inakc rcpairs. Cannatcllo Dcp., at 3 1-33. 

‘I’he fourth prong of ~ h q i / ? Z U / ?  rcquircs that tlic dcfcndarit kiicw the hazards of lead paint to 

youiig children, while the fifth prong requires that the defendant be aware that young childrcn reside 

at the prcmiscs. A factual disputc cxists as to whcthcr or riot Caniiatcllo was aware h i t  EI-Haneli 

and her children resided in thc apartment and whether he was aware of the hazards of lead paint to  

children. Cannakllo argucs that he was not aware that plaintiffs resided in the apartment. 

Catinatcllo Aff,, 11 4. Although plaintiffs prcscnt a Juric 28, 1991 blood level report which lists 43 

Johnson Street as Adl’s residence, there is 110 proof this reporl was sent lo Caniiatcllo and 

Cannatcllo lirrther argues that plaintill‘s have railed to submit a lease, rental rccor-ds or documents 

which prove that tlic infants resided at tlic subject apartment. Caiinatcllo tcstificd that the subject 

apartiiieiit was occupied by Patricia Moore and her teenage children and that lic was iiiiaware that 

El-Hancfi or licr cliildrcii lived at thc prcmiscs. I d . ,  11 7 .  Cannatcllo fiirther leslified thal he had 110 

knowlcdgc of tlic liazards o r  lead paint until he rcccivcd notice li-om the Dcpartmcnt of Health in 

July 1992 regarding the sul3jcct premiscs. Cannatello Dcp., at 13. I-lowever, prior to moving inlo 

43 lolinson Street, El-Hanefi alleges she had a discussion with Cannatello regarding her childrcn’s 

illness aiirl inquired whether lead paint was utilized in the subject apaitnicnt. El-Hanefi Dep., al 

5 14, 5 18, 526, 667-66s. ‘Therefore, i t  remains disputed whether Cannatello had kiiowledge that El- 

Haricli and the i n h i t  plaintilTs resided at the apartiiieiit and whether Cannatello had kiiowledSc of’ 

the tinzards of lead paint. 

The second Ckrpnzntz prong 1-equires that the defeendaiit be aware that the s~ibjeect prci-riiscs 
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was coristructcd at a tiiiic bcforc Icad-bascd intcn’or paint was banned. Cannatcllo tcstificd that hc 

did not know whcri the building was built aiid iicvcr took any steps to determine tlic building’s agc. 

IIe also testified that 110 one liad ever told him the age of the building and did not inquire about swh 

inPoniialion G-om the prior owner. Cannatello Dep., at 38-39. Thus, Cannatello has satisfied his 

prima facic hurdcn on this factor arid tlic burden shifts to plaintilfs to sliow an issuc of fact cxisls. 

Plaintiffs, howcvei-, fail  to meet their burden. They do not present any evidence which dispiitos 

Canrialello’s tcstiniony and proves that Iic had kiiowlcdgc 01 the agc of thc building. Indeed, 

plaintiff Iiasn’t cveii submitted any evidence as to the building’s actual age, such as buildings 

department or tax records. Nor do plaintiffs argue that Canrialello’s testimomny on this point is not 

worthy ofbclicr. Tnstcad, plaintiffs rnaintain that this prong is satisfied by El-14aiieli’s tcstimoiiy that 

she prior to moving into thc buildiiig, El-Ilaiicfi asked Caiiiiatello whether lead paiiit was utilizcd 

in the subject apartment, and that he told her Imow. ‘I’his lestiniony, however, does not establisli t11;it  

Cannatello knew that the building was corislructed before lead paint was banned. Indeed, based on 

his response, tlic testiiiioiiy suggests that Caiiiiatello may have belicvcd that tlic building was 

constructed after tlic ban. Bccausc plaintiffs have failed to raisc an issuc of fact as to this fixlor, 

s ii  i i i  111 ary j ~ d g m  c tit i 11 Catin at el Io ’ s favor is wain11 t ed , ‘ 
Plaiiiti K s  also argue that a question d fict exists as to wliether- Cannatello acted diligently 

and rcfisonably to m i o v e  the lead paiiit a k r  being placed on actual notice. Plaintil‘k arguc that a 

delay in thc rcpair work may Iiavc fui-tlicr injured Ad1 arid Andre. TTowcvcr, as rioted abnvc, courts 

have licld that aftcr an ordcr of abatement has bccii issued, property owiicr defendants are not liable 

‘ 111 light ofthis CoiicIiisioii, the Court rieeci not addr-ess the thii-(1 pror-lg o r ‘ ~ ’ h q i m ~ l / ~  I-ccILiii-iils 

that the defendan1 have knowlcdge that paint was peeling i n  the subjecl premises. 
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in tlic abscncc of proof that a child continued to ingest lead paint aiid sustaiticd additioiial injuries. 

See Jones v. Cox, 254 A.D.2d at 333; Aiirlrarle v. Wmg,  251 A.D.2d at 609; Brown v. Marcitlzotz 

f(cuI[y, Iizc,, 170 A.D.2d at 426. Ilcrc, wliilc i t  appears that lead paitit was not rciiiovcd from the 

living room windows by the time Canriatello sold the building in late 1992 aiid carly 1993, plainliffs 

have not provided cvidcrice that Ad1 or Andrc iiigcstcd lcad paint after the abatement order was 

issued in July 1992. 

Since plaintiffs fail to provide sufficicnt evidence, under Chpnznn, to establish that 

defendant Cannatcllo had coiistnictivc noticc of the existence of lead paint in the buildiiig, 

Cannatello’s motion for siimriiary judgmeiil must be granted. 

142 South Street Defendants --142 South Street 

Plainti f k  allege that commencing oii June 19, 1989 arid contiriuiiig through April or June of 

1991, Ad1 and Andrc intcrmittcntly resided in a second floor apartnient at 142 South Street with 

Johnson ;is well as at 197 First Street with defeiidaiit Williams. El-Hancli Deli., at 71, 472, 473. On 

October 2, 1990, prior to Andre’s bii-th, an inspectioil oP the apai-tmci~t was conductcd by h e  

Dcpartnicnt of TTcaltli which revcalcd that lead paint was found in tlic premises, and as a resid1 lead 

paint violations wcrc issued to Thomas .I. Aiiiodeo (“Amodeo”), the then president of 142 South St 

Coip. Szarka A f h q  ex. G. Ad1 was tcstcd for lead poisoning on June 28, 199U and was diagoscd 

with elevated levels ol-lead. Plawiier Affinii., ex. E. Ad1 again tested positive for elevated levels o r  

lead in January arid April of 1001. Id. The 142 South Street defciidants contciid that, upon receipt 

of tlic noticc, tlicy imnicdiatcly took stcps to correct tlic condition. On December 7, 1990, the 

I h a t  

J .  

Department oi‘Health conducted an additional inspection and iiiforniccl 142 South Strcct Corp 

[he abatement was completed and that i t  was closing its file with regard lo the matter. Id., ex 
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The first and second prongs ofthc C.hpmcrn notice lest have been satisfied as defendants do 

not disputc that tlicy retained a right of entry to the premises and assumed a duty to make repairs 

(Aniodco Dcp., at 20, 24), and Aiiiodeo testilied that although he was not a w r e  of h e  exact iige o l  

tlic building, lie estimates that the building was over 50 years old. Aniodco Dcp., at 35-36. 

The hurt11 prong of CJinpmci/z requires that the plaintiff be awarc that lead paint was 

hazardous to the health ofyoung children. Aniodeo testified that hc understood that lead-based paint 

was generally hazardous (Aniodco Dcp., at 59-60), and could impact one’s health. Id. at 16-1 7, 60. 

In Cltr~pmuri, the cvidcncc 011 this issue which was cieeiiieci sufficient lo deny sumniaiy judgment by 

the Court ol‘ Appeals was that two of the three owners of tlic apartiiicnt WCI-c “awarc that lead paint 

was dangerous” and “aware that lead was dangerous.” 97 NY2d at 17. 

Nevertticlcss, tlic third prong of C‘hrzprnnn, which reqiiires that the 142 South Streel 

dcrciidants have previous knowledge that paint was peeling or chipping 011 tlic prciiiiscs, l i x  no1 

beeii salisfied. Aiiiodco tcstiiicd that hc did not reccivc any complaints from any o r  the tenants 

regarding chipping or peeling paint before receiving the noticc of violation from the Department 01’ 

Health. Id at 41 . In addition, Indccd, El-Hancfi testified that she did no1 remeiiiber coi-nplaining 

lo anyotic rcgardiiig the condition o1the paint. El-Hanefi Dep., at 485-86. Ncvcrthclcss, plaintiffs 

argue that tlic Ibllowing deposition lestiriiony of Aniodco reveals that hc was aware t h a t  paint was 

peeling: 

Q. Did you visit any of your buildings duriiig 1989 ihro~ugli 1991‘! 

A.  Not unless there was a problem, no. 

Q. Did you recall visiting 142 South St. during that tirile period? 
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A. Just wcnt down there to check the paint arid stufT like that, that's about 
all. I didn't have time to visit. 

Q. Do you reiiieiiiber what the condition was of the paint whcn you wcnt 
to go chcck the paint during that tinic period at 142 South Street? 

A. Well, it was a little peeling paint, and like I said, we painted it, took 
care of it right away. 

Id.  at 40-41. ITOWCVCT, in the context oftlic questioning, Amodeo's statcnicnts plainly refer lo  the 

peeling paint which was discovered rifler the inspection by the Departnient of Health on October 2, 

1990. hnodeo  had carlicr tcstificd that as a rcsult oftlie pccling paint violation, he had the hallways 

and apartriiciit iimncdiately scraped and painted. Id. at 16- 17. T ~ s ,  in tlic abovc cxchangc, Amadeo 

refers back to his earlier testimony and says: "Well, i t  was a little peeling paint, and like Isaid, we 

paintcd it, took care of i t  light away." This, there is no question that Amadco's statement about 

observing pccling paint rcl'cired to tlic pcriod after tlic inspection and his receipt of the violation 

notice. ThcreIbrc, as plaintifrs h i 1  to prove that Amodeo had any noticc ol'pccling or chipping paint 

prior to tlic Dcpartment ol'Healtli's inspection, tlie third prong 01 L'hpniati has not bccn satisfied. 

Plaintiffs also avcr that a yucstion oL1act exists as to wlicther thc 142 South Strcct defcndiink 

were on notice that a young child rcsidcd in tlic subject apartnicnt. Amodeo stated that he did not 

1-ecall seeing children in the apai-trnent, only acknowlcdging seeing children oiitside on the street. 

Id. at 54. Ainodeo also tcstificd that no one had alcrtcd him that children were residing in the subject 

cliildrcn occupying the apartment, tlie fifth prong of Cliupnicin is also not satisiicd. 

Summary j udgnient ciisniissiiig Andre's claims against the 142 South Strcct dcfcndants is 

also warranted 011 the ground that there is no evidence that Andre's injuries were in aiiy way causcd 
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by exposure to lcad paint at tlic apartiiient.' Andre was born on November 24, 1990 and did not 

come liome fiioiii the hospital until  Novernbcr 27, 1990, I-Iowcver, i t  is undisputed that the lcad paint 

hazard was abated by December 7, 1990, tcii days later. Plaintiffs h i 1  to present any evidence 

whatsoever that Andre iiigestcd any lead as a newborn infant during this ten day period prior to tlic 

abatemcnt. Nor have plaintiffs prescnted any proof that Andre was exposcd to or was even ncar any 

suifaccs which may have had lead paint. Furtlicrmore, Andl-c did not evcii tcsl positive fui- lcxl III  

his blood until April 1992, sixtccn months aftcr the lead paint conditioii at 142 South Street was 

abated. In tlic interim, howcver, Andre had moved into 43 Jolmson Street, another location with a 

lcad paint problem. Under these circumstances, plaintiffs proof fails on the cssential clcment or  

causali on. 

Siiiccplain~iffs h i 1  to satisfy all ofthe necessaryprongs as discussed in C/iqmmiii to establish 

conslruclive notice as to thc 142 South Street dercndanl-s and rail to providc any evidence 01' 

exposui-e to lcad paint chips by Andrc at this apartment, summary judgmcnt in lhesc defendants' 

favor is warranted. 

Jarlice Williams -- 197 First Street 

Williaiiis is the motlicr of plaintiff El-Hancfi and tlic matema1 grandmotlicr of Ad1 mid 

Andre. It is uiidisputed that Williams purchased a r-csidence located at 197 Firs1 Strcct in thc 1960s 

and rriovcd out of thc prcniises in  the mid-1990s. Williams Dep., at 7, 66. Approxiii13tcIy two 

wceks a h -  tlic birth of. Adl, El-Haiicfi was incarcerated lor six months. During this time pcriod, 

Likcwise, thcrc is no proof that Ad1 ingested any paint chips at 142 South Street al'tcr the 
October 1990 rioticc of violatioil. Indeed, Ad1 had riiovcd out of that apartinent months bcfore. El- 
Hanefi testified that horn approxiniatcly January 1990 througli 1991 , Ad1 rcsided exclusively at 197 
First Street. El-1 Ianefi Dep., at 72, 306. 
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Willianis had lcgal custody of Adl. El-Hanefi Dep., at 296, 304. After her release from jail in or 

about December 1989, El-Hanefi moved back into 197 First Strcct with Ad1 (id at 305), and 

continued to reside in the residence until the Spring of 1991. From approximately January I990 

through 1991, Ad1 rcsided exclusivcly at 197 Fir-st Street. El-Hanefi Dep., at 72, 306. 

Ad1 was tested lbr lead poisoning on June 28, 1990 and was diagnosed with elevated levels 

oflcad. Plawiier Affirm., ex. D. Ad1 again tested positive for elcvatcd levels of lead in .Ianuaiy and 

April o r  1991. Id. On Octotier 17, 1990, Williams received a notice of violation from the 

Dcpartiiicnt of Health for lead paint in the subject premises. GIanville Affinn., ex. G. On 

November 29, 1990, the L)epar-iment of Health determined that the condilion was abated a i id  on 

Dcceinber 10, 1990, the Depar-lnient oiHeath informed Williams that i t  was closing its file regarding 

the subject premises. Id.  

Willianis argues that plaintiffs have failed to present any cvidencc thal she had aclual 01- 

constriictive riotice ofthe Icad paint in her home prior to receiving the nolice of violation from the 

Deparlment of Health. Williams contends that she did not know that there was lead paint i n  the 

house nor did she know tlic Jiazards of lead-bascd paint to youiig childrcn prior to rcccivirig notice 

horn the Department of Health on October 17, 1990. Williams also avers that inimediately 

following the notification from the Department of Health, she had the lead paint condition :ibaled. 

'l'he first, second and tyfth prongs of C'liupmon have bccii satisficd as it is undisputcd that 

Williams had ;i right of cntry to the premises and assumed a duty to makc rcpirs,  that Williams 

knew that the house was built in the 1890s as she received documentation from the township which 

statcd thc agc oftlic builcling; and that both Ad1 a id  Aiidrc rcsidccl with Williariis Plaintiff? liavc 

also satisfied the third Cl/ctpmtti prong which requires that Williams be aware that pairit was peeling 
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in the premises. El-Hancfi testified that she observed chipping paint on the porch and on the 

windows and, more importantly, Williams herselftestificd that she iloticcd chipping or pecling paint. 

Williams Dep., at 49. 

Ilowcvcr, plainliffs have hiled to provide proof supporting the fourth prong of C‘hiipiii(/rz, 

which requires tliat the defendant knew of the hazards of lead paint to young childrcii. Williaiiis 

testified that the first time she heard of the hazards attributed to lcad paint was aftcr the inspection 

o r  the subject apartment by the Departmcnt of Health on October 17, 1990. Id. at 34. I-’lainti ffs 

argue that Willianis gained knowledge of the hazards of lead paint bcrorc that date thi-nugh local 

ncws coverage. Allhougli Williams testified that she had read local newspapers while residing in 

Newburgh, plaintiffs fail to present any evidence that she read any specific ai-ticlcs pertaining to lcad 

paint. Willianis Dep., a t  75. While plaintiffs cite to an aiticle publishecl in The Ili’nzcs IIerdd-  

Rcaorrf on February 9, 2004, this article was published ycars afler the childrcn moved out ol’tlic 

apartment and has 110 eviclcritiary value. Nor does the lkct that Williams may have attended a class 

about buildings sullice to establish her knowledge oftlie dangers orlead paint7 ‘I’hus, plaintiffs have 

failed to raise a question of fact as to whetliei- Williams knew the daiigcrs of lead paii-~t to young 

children thus requiririg this Court to grant Williams’s motion rei- suiiiniary judgment. See Nctrirl v. 

li’ymfd, 304 A.D.2d 491 (1” Dcpt. 2003). Accordingly, it is 

ORDEIU3D that d e h d a n t s  Karijiraiiiala George, Sosamriia George, and Geot-ge Maiiagcnienl 

Corp,’s niolion Tor summaiyjudgment (motion scqucnce number 4) is granted arid the complaint and 

all cross-claiins against these defcndanls are hei-eby scvcred and dismissed; and i t  is hirthcr 

Plaintiffs make no other arguments concei-iing Williams’s allcgcd knowledge o f  tlic hariii 7 

posed by lead paint to children. 
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0 R D E R ED that de fend ant C ;mi1 i n c C aim at el lo ' s 1110 t i on for s u 111 111 aiy j udg 111 cii t ( I  11 o t i o 11 

sequence nuiiibci- 5 )  is granled arid the complaint and all cross-clairns against this dcfcndaiit are 

liereby severed and dismissed; and it is furthcr 

ORDERED that defendants 142 South Strcct Coq), and Glory Bee Realty Manageinent 

Co rp . ' s in o t i o 11 101- s I I 111111 aiy j udg ni en t (111 o t j o 11 s cq 11 eric e 11 11 111 b er 6) i s gran led and 111 c c o I 11 13 1 :i i 11 1 B 11 d 

all cross-claims as against thcsc dcfcndants are hereby severed and dismissed; and it is furthcr 

ORDERED that defendant Janicc Williams's motion for summary judgmcnt (motion 

scclucncc iiuinber 7) is grantcd and thc complaint and all cross-claims as against this defendant are 

licrcby severed and dismissed. 

This constilutes thc dccisiori aiid order of the c'ourt. 

Dated: April 6 ,  2007 

Justice ~~ salyn Richtcr 
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