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SCANNED 0N411112007 

SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PART 36 PRESENT: Hon. DORIS LING-COHAN, Justice 

SUZY SPAROZIC, 

Plaintiff, 

“ V  - 
HOGAN & HARTSON, L.L.P. and SQUADRON 
ELLENOFF PLESENT & SHEINFELD, LLP, 

Defendants. 

INVEX NO. 108966100 
MO‘I’TON DATE 
MOTION SKQ. NO. 001 
MOTION CAL.NO. 

The following papers, numbered I to 3 were read on this 

Papers Numbered 

Notice of MotlonlOrder to Show Cause -Affidavits - Exhibits -12 

Answering Affldavits - Exhibits (Memo) 3 

Replying Affidavits (Reply Memo) 

Cross Motion: [ ]Yes [ X  ] N o  

Upon thc foregoing papers, it is ordered thut this motion i s  disp~sc“d of‘as set forth bclow. 

I3ack~round 

SuLy Sparozic, plaintiffpro se (plainlifl’ or Sparozic), brings this action to recover damagcs 

ii-om delkiidniits Hogan & liartson, L.L.P. ( I  I & l  I )  and Squadron Ellenoff Plcscnl & Sheinfcld, I .L1’ 

(SF,PS), based itpoii hcr- allcgcdly impropcr termination in July 2003 from thc law h i 1  of I I&1 I. 

Ms. Sparozic alleges that she joined the law firm of SEl’S in 1996 as a “tax prokssional” 

(Aftirnialion of Shana Mclendez, Esq. i n  Support olMolion I Mclciidcz All..], Ex, (1 [Clomplaiiit] at  

4) .  In lalc 200 I , 1 T&H desired to nierge with SEPS and began perlonning “duc diligence", 

;.;:reed to sccurc thi: employment of the [SEI’S] cinployccs Ibr two year-s subxcquenl to h e  incrgcr 

I:) dclcr rmployecs from leaving” (id,). Prior to its incrgcr with SEPS, J MI I perlbniiccl cxlcrisivc 
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“due diligence" with cvery SEPS employcc, including Ms. Sparozic, requiring lhein to submit a 

rcsuiiie aiid an cmployment applicatjon arid to be interviewcd by IHcYrl I (C.’omplaint a1 11 6: 

Mcleiidez Aff., Ex. B [Plaintil‘i’s ApplicalioiiJ). Ms.  Sporazic’s cr-nploynicnt application with 

H&I I stated, abovc her signature, that she undcrstaiicls t h t  “employmcnt with 1 1  I&I-I] is ‘at will’ 

nnd can be teriiiinatcd with or without iiotice or causc at any time by [H&.J-IJ or the employce” 

(Application )!7~~r~nlheticaIs supplicd]). As a result ol‘ h i s  rcvicw process, 11cPiI-I dccided wlijcli 

SI-YS employocs to exlend offcrs to r-ctain after tlic merger, aiicl which eriiployces would not l x  

rehined (C?omplaiiit at 11 6). 

Ms. Sparozic assei-h that she liad “maintained a pel-fcct record for inany years” at SEI% 

(Chmplaiiil at 11 7). Immediately before 1 l&H’s “cluc diligence rcview” of thc SEPS cmplvyecs, 

Ms. Spiirozic d lcges lhat slic had a discussion with the “head of the tax dcpartii1ent”, prcsuiiiably 

at SEPS, regarding his suggcstion that she piirsuc a masler’s dcgrcc, and he allegedly said “that lie 

warited to employ Plaintiff for the rest of her career” (id). 

In a letter dated February 26, 2002, I I&l l  wrote to Ms. Sparozic thal many of the partiicrs 

of SEPS had agrccd to beconic arfiliatcd wilh H~kl I and lo ceasc practicing through SIIPS, ;IS a 

scpamte entity (C‘omplaint :it 7 8; M.eleridez Aff., Ex. 13 J1;chruary 26, 2002 letter.]). HKrI I oi’jired 

Ms. Sparozic employment as a "Legal Assislanl”, cffcctive 011 the dale d t l i c  iiiergcr, and adviscd 

hcr ollicr salary, lmurs ol‘work, and credited her with hcr tenure at SKP’S, fbr the piirposcs of‘ 

accrual and vesting in the 401 (k) plan and tlic awarding of“1ioliclay gifts” bascd upon tcriure 

(Complaint at  7 8; 1;cbriiary 26, 2002 letter). The letter further stated that Ms. Sparozic will, 

howcvcr, be siib,jcct lo El&II’s annual rcview and evaluation proccss (Februmy 26, 2002 Ictter). 

Ms. Sparozic hcgan her employment with H&H on o r  about March 1, 2002 (Complaint 11 

8). On or nboul July 2, 2003, H&ll terminated Ms. Sparozic’s cmployiiicnl immccliately and gave 

I rcr two weeks scvcr;~iicc pay arid inimediatcly ciidccl her lmlih bencfiltS (Coinplaint at 71 !J>. Ms. 

,. ~:nrozic: irllegcs that, unclcr the allcgcd agrcciiicn 1 belcvc.! -11 SEI’S aid FI kl-J “tlial was to sccurc the 

i ~ i b ~  ol‘ S~p~tdI011 ~llc~lofl‘e~ilployees: for two years S L I ~ J S C L ~ U C J I ~  to the I I I C I ~ : ~ ~ ,  [ s ~ c ]  shodd I ~ : I V C  

f .’ 
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received lid1 pay and berielits Ihrougli lo 211 least the two year anniversary” (Complaint at 7 10 

[parenlhetical supplied]). Alteriiativcly, Ms. Sparozic a1 lcgcs that she should “liavc bccn all‘orcled 

[he saiiw tr-catiiicnt as h e  other [ S W S ]  employccs who were giveii r-iinc iiioritlis rioticc ... during 

which they continued to rccoive full pay and heneilits” (id ). 

Ms. Ypal-oxic seeks daiiiagcs in the aiiiourit of $69,506.00, reprcscnting her salary arid 

beiicfits, plus intcresl [or the pcriod Irom July 3, 2002 through February 28, 2004, presuiiiably 

represcnthg tlic time remuiniiig until  her completion of two years of eiiiploymenl with JH&I I 

(Complaint at 7 12). I n  addition, Ms. Sparozic scelis a lolid of$135,706.00 in daniagcs for 

“cmolional distress” and “damagc to hcr rcputation” (C.hniplaint at 7 1 3). 

Discussioii 

1)cFcndants briiig this motion to dismiss the complainl, purs~iaiit to Cl’i,R 321 1 (a) (7), l‘or 

kiilure to slate a C ~ U S C  olaclion, and pursuant lo C‘l’I,l< 321 1 ( a )  ( S ) ,  as any alleged oral 

~1JIp~~yIiiCIit agreement is b a r d  by the Statutc of ~ r a u d s  (Gencral Obligalions Law [C;OL] 4 5-70 1 

[a] [ I  1). On ;I motion to dismiss pursuant to CPT,R 321 1 (a) (7) gcnerally, the factual allegatioiis iii 

thc complaint are liberally coiistrued in favor of tlic phintilT aiid acccptcd as  true, for tlic purpose 

of dctcrrnining whcthcr tlic complaint stales any legally wgnizable claim (,see l,con v 12/icrr-tincz, 84 

NY2d 83, 87-88 [1994]; ,Sunders v Winship, 57 NY2d 391, 394 [ 19821; S’~illc?s 11 I:‘/ilrst: Mcrrihrrtfrxii 

Raizk, 300 ALUd 226, 228 11” 13epl 20021). ‘I’hc courl may coiisidcr ailidavits submitted by the 

plainti 1.1; lor the purpose of remedying defects in the complaint (,wc L;eor.i v hriL7rtinez, 84 N Y 2 d  a1 

88; Rovdlo v Ih f ino  Rt.ully 40 NY2d 633, 635-636 [1976]). 

Ikfcndanls asscr-t that the application signed by plaintif1 for employment a1 H&I 1 

cstablishes that slic was hired B.S an “a1 will” eiiiployce who could bc discharged “:ibsciit ;1 

coiistitutionally iiiipcrin issible purpose, 21 stnkitory proscriplion or an cxprcss limitation in [lie 

i:iclividud conir;icl of cniploymeiit” (Mwp17-y v h i c r i c m  I I m i c  J’r~/.s. C‘orp., S X  NY2d 203, 30.5 

i 3S31 j.  1!i hfiqdzy,  lllc C.’oiiTL of Appcals held that .New York clocs [io1 recognize a cause oL;iclioii 

m e d  iipoii ;I lort of abusive discharge of an d-will t.mployt.e (id at 300-302). I;iulher, a11 
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eiiiployriicnt for ;in iiidcihitc tcnn is prcsmied to bc a hiring at will (id at 300). 

Ncw York recognizes clii exception, however, allowing a terriiinrited at-will cmploycc to 

recovcr from ;in employer [or breach oL contract under certain limiled circunislances: 

“An cmployee may rccover, howcver, by estnbl ishing that thc employcr made the employee 
aware of its express written policy liniiting its right o f  clisclizlrgc a n d  that thc cmploycc 
de~riinciitally relied 011 thal policy in acccpling tho ciiiployment.” 

(Mlrtter of’Dc 1’ctri.s v [h ion  Sctllurncnl Assn , /nc., 86 NY2d 406, 410 [ I  9951; sw d w  Scrhcirry I) 

S’lcrfit7g Ilrzig, k., 69 NY2d 329, 336 [ I  9871). 

Viewing the allcgations in thc complaint, as supplemented by her affidavit in opposition, 

most  favorably lo plaintiff, who is proccedingpw sc, Ms. Sparozic is seeking to recover the salary 

aiicl bcneliis nllcgcdly due tluough the two-year anniversary or her cmploymcnt with H&I I ,  based 

~ipoii an allcgcd agreewcnt belweuii SEI’S and 1 I & I  i “to sccurc the employmenl o f  I SEPS] 

ciiiployees lbr  two y e a s  subscquent to thc merger to deter einployccs li-om Icaving” (Complaint at 

11 11 5 ,  10 aiid 1 1 ; SLY’ d s o  Sparozic Aff in Opp., at 7 11 3, 7 and 11). IJnder the npplicnblc legal 

standards, Ms. Sparozic has a heavy burden, to establish that, prior to her accepting einployment 

with J I&H, she was spccificnlly made awnrc of ai1 express writtcn agreement or policy providing, 

among other- things, that I1&1 I wodd continue to cniploy the SI{PS employees it hired for two 

years idler the riicrger of the two lirims, or would pay the I‘oriiicr- SEPS employees it tcrminated 

prior lo their two-year aiinivcrsary with H&H salary and bencfits through the two-ycar period. Ms. 

Sparo7ic niust also establish h a t  she relicd upon this cxpress writtcii agreeimnt when slic acceptccl 

employiiicnt with H&l I .  Defendants empliasize the fact that thc cmployinerit application Ms. 

Sparo7ic signed niid submitted to H&ll, advising hcr that she was a n  “at will” employcc, and thc 

1;ebruary 20, 2002 letter iiom H&H o f k i n g  her ;L position with the firm after the mergcr, d u  not 

r-cfci to any written agrccnicnt guaranlceiiig Iicr cmployriicnt, or salary and bcnclits lor a two-yc:ir 

‘ 1  ,od, urd mLey [:pi iccorisislwl. with h e  cxiskict: of sucti ;HI ~igrccmml. Ncvcrlhdcs,  [ti.: C‘ourl 

* . ~ ~ ~ l l  nol disniiss, ai the: plcading stage, Ms. Sp;ii.ozic’s claim t ~ )  rccovcr salary i l n d  hcrieli t s tlil.ollgl1 

;ier two-year anriivcrm-y with H&H, to tlic exleiil this ~li1j111 is based upon 211 cxpress wrilleii 
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agreement by I-l&l I ,  21s discussed above. 

Ms. Spnrozic’s other claims, however, iiiust be disiiiissed. Defendants arc correct that an 

iillcgcd oral agrccment to ejthcr guarantee employmcnt of Ibrmer SEPS cmployees fbr. two ycars or 

to rcquire I-I&H to pay tlic salary and bciicfits ~I‘terriiiiiatccl SI’PS cmployecs through the sccorid 

anniversary of tlic merger is b a r d  by the Statute of Frauds, ;IS sirch an sgrueinent “[b]y i ts  ternis is 

not to bc peribrined within one year from thc malcing thercof’ (GOL 0 5-701 [a] [ 11; S P C  r r l s o  

ArrdrTcws v C‘cr*ho~u.v Partners, 27J A112d 348 [ I ”  Depl 2000 1; I1 ’Neil1 v Alunfic See. Guwds, 250 

AD2d 493 [ I “  13cpt 1998l). Nor can Ms. Sparozic recover from 1 I&H hased ~ipon Iicr vague 

allegations, that prior to the “due diligciicc” rcvicw by H&H, a pat-tncr who was the “ticad o l  [lie 

tax dcpai-ttnent” hac1 staled that bc wanled lo employ Iicr “fi’or the rest of hcr c;1rccr” (Complaint at 7 

7), in the absence of ai7 cxprcss written agrcctncnt by H&H either guaranteeing her ctiiployniciil, 01’ 

the paymciit of salary 1-lnd beiieiits for a specilk period of time. 

J:urtlicr, Ms. Sparozic canriot recover salary and beneijts from I I&iT based solely upon 

general allegatioiis that H&H treatcd hcr dillkrently froin othcr former SLPS cniployees. She has 

not allcgcd that Iicr discharge resultcd from unlawful discrimination OT any spccific slatulory 

violation. There is no iniplicd obligation of good faith and Pair dealing limiting an employcr’s 

right to terminale an at-wi I I cmployec (,see Mrrttcr of ‘DePtdris 17 Union Sefllemcni As,sn., / P I C . ,  86 

NY2d at 410; S’cihctuy v S‘ler1inLq Ilrux, Innc., 69 NY2d at 335-336; hliirphy v Anicricrm IIoinc 

P r o ~ k  C l o t p ,  5 8  NY2d a1 306). 

I x t l y ,  Ms. Sparozic’s claim for damages in the amount of $135,706.00, bascd itpcsii 

cmotional distrcss and damage to r c p u ~ i o n ,  resulting fiom her lemiiiiation, must bc dismissed. 

Ms. Sparozic cannot recover undcr other tort thcorics, lor examplc iiitcntional iiifljction oi‘ 

emotional clistrcss or prima facic tort, to circumvcnt the Lct that Ncw York does not recognizc a 

lurt claim f o r  a h s i v e  discharge ol‘m a[-will cniployee (JW -Ir~~~l;.Ic 11 G/rnnorc hhtor  LSu/t~.s, JTIL:. , 73 

1;1 ‘62d 183, 188-1 89 [198Oj; Murphy v Amcricnn Homrc Prods. C‘orf)., 5 8  NY 2d at 303). 

Accordingly, i t  is 

S 
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clisniissiiig plaintiffs cluim li7r clamages in tlic arriounl 01~$135,705.00, Ixiscd upoii cmntioniil 

distress aiid claiiiagc to r e p u t a h ,  and tlic motion is otlicrwisc denied; and i t  is f~irtlicl- 

ORDUK1111 that, within 30 days of cntry, plaintiff shall serve upon de1kiiclaiits ;I copy of 

this decision atid ortlcr, togctlicr will1 noticc oi'e~itr-y and, within 20 d:iys ol'servicc of this clccision 

aiid order, with iioticc of cntry, dcfcndanls shall serve heir mswc'r to the complaint, 

'This constilutes tlic I)ccisiort and C)rder oftlic Coiir1. $?jp ,'? J 

/, I .  D ENTER: ,/-> -/' c+---' 

- /:s ?hJY 
9 <'. J4,[)3 

Do& Ling-Cohan, JSC t p'...A 

Dated: d , 7 [); 
' r<,zq 
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