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Plaintiff, Index No. 
110230/05 

- against - 
Motion Seq. No 001 

REY HANIAN, d/b/a BENELLE, 45 WEST 
37th STREET REALTY CORP. ,  and 
ATLANTIC WATER & SEWER, INC., 

DORIS LING-COW, J. : 

Defendant 45 West 37th Street Realty Corp. (Realty 

Corp.) moves for summary judgment in its favor dismissing all 

claims asserted against it. Defendant R e y  Hanian, d/b/a Benelle 

(Benelle), cross-moves for summary judgment. Plaintiff has 

failed to submit opposition to the motions. 

Benelle is a clothing wholesale business located at 4 5  

West 37th Street, New York, New York (the Subject Premises). On 

January 25, 2003, Ehsan Reyhanian (Reyhanian), the manager of 

Benelle, discovered a water leak in the basement of the Subject 

Premises, and retained Atlantic Water and Sewer, Inc. (Atlantic) 

to repair and install a new water service line for the Subject 

Premises. Subsequently, on January 31, 2003, Verizon New York, 

Inc. (Verizon) found that ita telephone cable and conduit in 

front of the Subject Premises had been damaged. Verizon 

commenced the instant action to recover f o r  its alleged property 
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damage against Benelle, Atlantic, and Realty, the owner of the 

Subject Premises, complaining that ita cable and conduit were 

damaged as a result of the work performed by Atlantic. 

Now Realty Corp. and Benelle move f o r  summary judgment 

dismissing the complaint as againet them arguing that they should 

not be held liable f o r  any negligence that was performed by 

Atlantic in repairing the water line, since neither one created 

any hazardous condition, nor exercised any direction or control 

over Atlantic's performance. 

arguments, Realty and Benelle rely on the depoaition testimony of 

witnesses Reyhanian, and Nandalall Kublall, one of Atlantic's 

shareholders. 

In support  of their respective 

It is well established that an owner is obligated to 

maintain its property in a reasonably Bafe condition (Laecca v 

New Y ~ r k  U niversitv, 7 AD3d 415 [lst Dept], Jv denied 3 NY3d 608 

[ 2 0 0 4 ] ) .  "However, a party who employs an independent contractor 

for a particular task on the premises is generally not liable f o r  

the negligent acts of that contractor, absent a showing of a 

specifically imposed duty or knowledge by the principal of an 

inherent danger" (& at 416; also Tytell v Batterv Beer 

Diatributinq, I n c . ,  2 0 2  AD2d 226 [lst  Dept 1994). Liability may 

also attach where the owner or employer exercises superviaory 

control over the independent contractor's performance (gee Laecca 
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v New Yo rk UniverRitv , 7 AD3d 415, fluma; see a180 LeedR v D.B.Q 

Servicee, I: nc., 309 AD2d 666 [lst Dept 2 0 0 3 3 ) .  

Here, the record is devoid of any allegations or 

evidence demonstrating that Benelle or Realty were negligent or 

that they had any specific imposed duty or knowledge of any 

inherent danger (gee Laecc a v New Yor k Univers itv, 7 AD3d 415, 

m). Rather, Verizon seeks to impose liability on Realty and 

Benelle for t h e  damages sustained to its telephone cable and 

conduit allegedly caused by their agent, Atlantic, during its 

repair and installation of the new water service f o r  a sprinkler 

system for the Subject Premises in January 2003 

D, Verizon's Bill of Particulara dated 9/9/05; Benelle's Exhibit 

C, Verizon's Bill of Particulars dated 10/11/05). 

(Realty's Exhibit 

A review of the record amply demonstrates that neither 

Realty nor Benelle supervised or directed Atlantic's work in 

repairing and installing t h e  water l i n e  in front of the Subject 

Premises. The record reveals that, after discovering the water 

leakage in the basement of the Subject Premises, Benelle's 

manager, Reyhanian, called Atlantic to repair the cracked water 

line (Realty's Exhibit E, Deposition of Reyhanian taken on 

8/7/06, at 11-14). During his deposition, Reyhanian identified a 

contract, reflecting the contracting 

and Atlantic (id. at 15-17; also 

parties as Realty, Reyhanian 

Benelle's Exhibit F, 
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Contract dated 1/25/03). Reyhanian also t stified that he did 

not provide Atlantic with any input regarding the performance of 

its work (Realty's Exhibit E, Deposition of Reyhanian taken on 

8/7/06, at 64). Kublall, a shareholder in the presently defunct 

corporation, Atlantic, confirmed that Reyhanian did not supervise 

any of Atlantic's work regarding the repair of the water line in 

f r o n t  of the Subject Premises, nor have any input regarding how 

Atlantic should do ita work (Realty's Exhibit F, Deposition of 

Nandalall Kublall taken on 8/14/06, at 36). Kublall also 

testified that Realty did not give Atlantic any input, direction 

or instructiona as to how to perform its work (id. at 39-40). 

Thus, since these defendants sufficiently demonstrated that they 

did not aupervise, assist or otherwise participate in the repair 

of the water line in front of the Subject Premises, and no proof 

has been submitted in opposition to raise a triable iBsue as to 

Realty's liability, summary judgment in favor of Realty and 

Benelle is warranted (e Laecca v New York Univ~raitv , 7AD2d 

415, supra; &gg also JackaQn v Westm inigter House 0-m In c., 24 

AD3d 249 [let Dept 20051  , ly denied 7 NY3d 704  [ 2 0 0 6 ] ) .  

Accordingly, it is 

ORDERED that the motion by 45 West 37th Street Realty 

Corp. for summary judgment dismissing the complaint and cross 

claims asserted against it is granted, and the complaint is 
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severed and dismissed with costs and disbursements to said 

defendant as taxed by the Clerk of t h e  Court upon the submission 

of an appropriate bill of costs ;  and it is further 

ORDERED t h a t  the cross-motion by Rey Hanian, d/b/a 

Benelle, for summary judgment dismissing the complaint and cross 

claims asserted against it is granted, and the complaint is 

severed and dismissed with costs and disbursements to said 

defendant as taxed by the Clerk of the Court upon the submission 

of an appropriate bill of costs; and it is further 

ORDERED that t he  Clerk is d i rec t ed  to enter judgment 

accordingly; and it is further 

ORDERED t h a t  the remainder of t h e  action shall 

continue; and it is further 

ORDERED that within 30 days of entry of this order, 

prevailing defendants shall serve a copy of t h i s  order upon all 

parties with notice of entry. 

G:\Supreme court 
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J. S. C. 
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