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fth counterclaims is denied; and it is further 

ORDERED that the branch of Plaintiffs motion for summaryjudgment dismissing the 

ORDERED that the branch of Plaintiff's motion to dismiss Defendant's first, second, 

ORDERED that the branch of Plaintiffs motion to dismiss Defendant's fourth 

xth, seventh, and eighth counterclaims is grantcd; and it is further 

iird, fifth, and sixth affirmative defenses is granted; and it is further 

'firnative defense is denied; and it is further 

ORDERED that the branch of Plaintiffs motion to dismiss Defendant's seventh and 
:ighth affirmativc defenscs is granted, without opposition; and it is furthcr 
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ORDERED that the branch of Plaintiffs motion for an order granting summary judgment 
on all causes of action or, in the alternativc, on the first and second causes of action, is denied 
without prejudice; and it is further 

proposed sccond and fourth counterclaims is granted; and it is further 

the ninth cause of action is denied. 

ORDERED that the branch of Defendant's cross-motion to amend thc Answer as lo the 

ORDERED that the branch of Dcfendant's cross-motion to amend thc Answer to assert 

This constitutcs the decision and order of thc Court. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  Y O N :  PART 35 

Index No. 600747-2006 
Plaintilf, 

-against- 

BENJAMIN TI. WEISCAL. 

Scqucncc 001 
DECISION/ORDER 

MEMORANDUM DECTSTON 

In this action to recovcr moneys loaned directly to or paid to third parties on behalf o r  

dcfcndant, Benjamin H. Weisgal (“Dcfcndant”), plaintiff, Scott R. Grodnick (“Plaintiff ’) now 

moves for summary judgnicnt on his complaint, and to dismiss Defcndant’s affirmative deknses 

and counterclaims. 

Motion for Summary Judmnent 

Ln support ol‘ his motion, Plaintiff asserts the rollowing facts and bases for judgment in 

his Lvor:  

Purchasers, and Doiniiiick Tonacchio (“Tonacchio”), as the Seller, Plaintiff and Defendant cach 

obtained a one-third interest of two companies, a plumbing supply business, D.T. Supply Corp. 
s c  

(“DT Supply”) and a kitchen and bath store, D.T. Baths Plus, Inc. (“DT Baths”) (collectively, 

“Companies”). Toiiacchio retained one-third interest of thc Companies. 

Plaintiff asserts that Defendant lacked sufficient funds to covcr his 50% share of the 
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down payment clue at closing (the “Closing”) of the Purchasc Agreement. Therefore, Plaintiff 

took out a homc equity loan and loaned $25,000 to Defendant, which Defendant agreed to repay, 

with intcrcst, by the end of Dccember 3 1, 2003.’ Defendant made numerous monthly interest 

payments OII this loan, and acknowledged, through a series of emails, his obligation to repay this 

debt, 

Plaintiff claims that prior to the purchase, Plainti Tf arid Dcfendant revicwcd and cliscusscd 

an Accountant’s Rcport, which showed that the companics had generatcd substantial losscs and 

were operating in the “red,” and decided to buy low and turn the Companies around. 

Merrill Lynch Business Finuncial Serviccs, hzc. (“Aderrill Lynrh ‘7 Lim of c‘rcdil 

Within days aPtcr tlic Closing, tlic Companies’ Icndcr, North Pork Baiik, advised thc 

parties that it was canceling the Companies’ line of credit. Thus, on May 24, 2004, DT Supply 

cntered into ;I linc of credit agreement for $600,000 with Mewj11 Lynch. The parties, Tonacchio, 

and DT Baths each conditionally guaranteed payment of the line of credit. In addition to his 

personal guaranty, Plaintiff also plcdged as collateral $744,331-16 in securities he maintained in 

a Mcrrill Lynch brokerage account. 

By demand notice dated February 8, 2005, Merrill Lynch advised that thcre was an 

overdraft of $7,65 1.75 on the loan account, and that as of February 7, 2005, $607,65 1 was due 

and owing 011 the account. Mcnill Lynch demanded that D’T Supply bring the loan balance 

bclow the maximum loan amount, and that annual corporate lax retunis and various financial 

records be provided within 15 days aficr the date filed with the internal revenue scrvice and no 

’ In his Answer, Defendant adnlits that Plaintirf providcd him with $25,000 to partially fiiiid Defendant’s 
acquisition of the Cornpanics (Exh. B 116). 
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. .- 

later than 120 days afler the closc of the fiscal year. Therefore, on February 16, 2005, Plaintiff 

paid $7,65 1.45 to bring the loan balance below the maximum credit line. Since the Companies’ 

annual tax returns had not yet been filcd, and 120 days of the end of the Companies’ fiscal ycar 

of December 3 1, 2004 had not yet cxpired, the production of documeiits rcquired by Merrill 

Lynch had not bccn an issue. Mcrrill Lynch advised Plaintiff thal it would take no further action 

against thc Companies until at lcast May 2005. However, Tonacchio latcr advised Merrill Lynch 

that the Coinpanics were no longcr operational, which constituted an cvcnt of default of the line 

of credit agreement. At this point, Merrill Lynch dcnianded iinmediatc repayment ofthe full 

credit linc in the ainouiit of approximatcly $607,039.47. Plaintiff ultimately paid the entire 

amount due, which was two-thirds inore than his equitable sharc of the indebtedncss. Plaintilf 

asserts that he paid $307,645.47 more than his equitable shar-c of DT Bath’s obligation to Merrill 

Lynch. Tho~igh Delendant ncver objectcd to the monthly statements Plaintiff emailed to him 

concerning Dcfcndant’s equitable share of thc debt due to Plaintiff, Defendant failed to 

reimburse Plaintiff. 

Arbitrillion Lxperises arid Corresponcfitzg Legul Rcpresctitution Fees 

Alter the line orcredit was issued by Merrill Lynch, thc parties concluded that Tonacchio 

“bamboozled” them into purchasing their iiitcrest in the Companies. Thus, the parties agrccd to 

coiniiieiicc arbitralion procecdings against Tonacchio, and hircd Weiss & Hillcr to pursue thcir 

clainis for rescission, brcach of contract, fraud, and brcach of fiduciary duty. Plaiiitiff coritiiiued 

to report to work until the datc the arbitration was commcnccd. Defendant was Plaintiff’s co- 

claimant and did not asscrt any claims against Plaintiff i n  the arbitration.2 

’ Defendant ndmits in his Answer that Weiss & Hiller representcd the parties in thc arbitration. 
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By Stipulation dated April 20, 2005, the parties settled their arbitration with Tonacchio. 

As part of the settlement, the parties transreerred and assigned their respective intcrests back to 

lonacchio. Toiiacchio signed gcncral rcleases in hvor  of the parties, and the parties rclcascd 

Tonacchio and D?’ Baths from their unconditional guarantccs, leaving the parties each 

responsible to pay half the debt owned to Merrill Lynch. Thc parties have not held any interest in 

the Coiiipaiiies since the settlement. 

Plaintiff asserts that he paid the American Arbitration Association (“AAA”) $9,625.00, 

which was $4,812.50 more than his contractual and equitable share of expenses regarding the 

arbitration. Plaintiff also paid Weiss & Hiller $957.92, which was $478.96 more than his 

contractual and cquitablc sharc of legal fees. 

During the pendency of the arbitration proceedings, certain Tonacchio-controlled entities, 

acting as landlord oIcomiiiercia1 premises occupied by the Companies, commenced non- 

payment proceedings against thc Companics. In dcfcnsc of thcsc procecdings, Plaintiff paid 

Borah, Goldstein to represent and protect the parties’ joint intcrcsts thc cntirc retainer fee of 

$2,500, and an additional $1,159.43, which is $1,829.72 more than his coiitractual arid cquitablc 

Plaintiff asserts that to date, Defendant has paid Plaintiff $56,335.00 011 account of thc 

abovc debts, without protest and without any reservation of rights, and that no issues o l  fact exist 

as to Dcfcndant’s liability to Plaintiff for the amounts owed. 

Dcfciidant admits in his Answer that Borah, Goldstein represented the parties in the landlord tenant 
proceeding. 
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Plaintiff also contends that Dcfcndants’ counterclaims lack merit. 

Plaiiitiff argucs that thc first counterclaim seeking an accounting of the Companies’ 

finances from plaintiff must be dismissed siiicc Plaintiff has not hcld any interest in the 

Companies since April 20, 2005, and lacks authorily to provide a11 accounting. 

Also, Plaintiffs purported rcprcsentation that he reviewed the financial records and that 

tlic Coinpanics wcrc in sound condition, are insufficient to support Dcr‘cndant’s second 

countcrclaim for fraud. In any event, Defendant caiinot validly claim justifiable reliance of any 

such statements, since such statements constitute speculation and expressions o r  hope, and arc 

not actionablc. Also, Defendant acknowledged and agrccd in tlic Purchase Agreement that they 

were well awarc of thc gross rcceipl of the businesses and the expenses of thc businesses and had 

the opportunity to review the books and wcrc satisfied with the results. Axid, Defendant’s failure 

to assert a claim for Praud agaiiist Plaintiff in the Arbitration precludes Plaintiff from asserting it 

here. Plaintiff notes that in the parties’ Arbitration Demand, they allegcd that Tonacchio made 

misrepresentations to both of them and concealed thc Companies’ true financial condition from 

both of them. For these reasons, Defendant’s third countcrclairn for negligence also fails. 

Dcfcndant’s fourth counterclaini for fraudulent inducement also rails, becausc Dcfendant 

cannot claim Justifiablc rcliance on Plaintiff‘s purportcd misrcprcsentation that obtaiiiiiig thc 

$600,000 Line of Credit would cure the financial diflicultics of tlic Companies. Moreover, the 

fraudulent inducenient counterclaim fails because in the Purchase Agreement, Dekndant agrced 

to become obligatcd for thc Companies’ Line or Crcdit. 

Defendant’s fifth counterclaim for breach of fiduciary duty also lacks merit, since it lacks 

the required specificity, and the corporate taxes were paid. Also, Toiiacchio indemnified the 
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parties for all claims by third-partics, and agreed to file arid pay the corporatc taxes at no cost to 

the parties. Similarly, the sixlh counterclaim alleging that Plaintiff breached his fiduciary duty to 

Dcfcndant by allowing the Companies to cxcecd the Line of Credit and failing to providc thc 

financial docunieiits to Merrill Lynch lacks merit. Plaintiff contends that the sixth counterclaim, 

which attempts to recast a corporatc claim as an individual one, ignores the fact that, inler diu, 

no fiiiancial documents wcrc duc to Merri11 Lynch at the time the Line ofCrcdit was terminated. 

Furthcr, Defendant does not allege any damagc stcnmiiig from this purported breach. Moreovcr 

Defendant, as the Chief Operating Officer responsiblc for day-to-day operations, also received 

Merrill Lynch’s dcmaiid and therefore could have responded to same. 

Furthcr, thc scventh counterclaim for attorneys’ fees is unsupported by any statute or 

contract bcstowing such ai1 obligation upon plaintiff, 

Finally, Derendant’s eighth counterclaim to recover monics Defcndant paid to Tonacchio 

in settlement of the Arbitration should be dismissed bccause it is prcdicated on a finding of 

liability under the aforementioned counterclainis, which lack mcrit. 

Plaiiiti IT further argues that the affirmative defenses lack merit. Plaintiff avers that the 

complaint states a cause of action for breach of contract, contribution, and for unjust enrichment, 

and thcrcforc, the first a lkna t ive  defense alleging the contrary, must be dismissed. The second 

affirniativc dcfense for a set off also must be dismissed unless Defendant sets forth evidence of a 

sct of‘iii an amount greater than what he owes Plaintirf. The third affirmative defense asserting 

the statute of frauds also fiils, because all of the obligations sued upon were capable fo being 

performed within one year. Further, Defendant’s fourth, fifth, sixth, and eighth affirmative 

defenses of estoppel, fraud, unclean hands, and culpable conduct in diminution of damages are 
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unsupportcd by any I’acts. Also, t1x seventh affirmative defcnsc of lack of personal jurisdictioii 

based upon improper scrvice also fails, since Dcfendant’s tinic to move for judgment on this 

ground e x p i r ~ d . ~  

Defendant’s Cross-Motion and Opposition 

In rcsponse, Dcfcndant cross moves to amend his answer in the proposed form to, inter 

d i n ,  plead with additional particularity his second and fourth counterclaims sounding in fraud, 

arid to add an additional (ninth) counlerclaini for breach of fiduciary duty for failing to perfonn 

an in-depth liiiancial analysis of the Companies as agreed to by the partics. Defendant also 

argues that the proposcd answer also particularizes his first, second, third, fourth, fifth and sixth 

affirmative dcfenses. 

hi opposition, Defendant argues that numerous issues of fact exist precluding summary 

judgment. Dcfcndanl points out that issues exist as to whethcr all of the alleged debts werc 

corporate debts or were debts of the Plaintiff, thc cxtent oP thc debts or on what thc money was 

spcnt, and how Plaintifl applied the monies Dcfcndant gave him. There is also an issue 

regarding Plaintiffs fiduciary duty to perforni due diligcnce on the Companies before cntering 

into thc Purchase Agreement. Further, there is an issue as to whether Plaintif[ fraudulently 

induced derciidant to signing the guaranty 011 the Merrill Lynch Line of Crcdit. Plaintiff 

misreprcscnted that Merrill Lynch requircd a guaranty, that Plaintiffs plcdge of collateral would 

cover the repayment ofthc Line of Credit, that the Line of Credit would solvc the Companies’ 

operating cash rcquirernents, and that the opcrating iiicorne from the Coiiipanies would service 

As D e h d a n t  has iiot opposed the disinissal of thc seventh and eighth affmlative dcfenses, such defenses 4 

are liercby dismisscd. 
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the debt and provide the inconic to make monthly repayments on the Line of Credit. Notably, 

argues Defendant, Plaintiff provided no docunientary support lor his claim that Merrill Lynch 

conditioned thc Line of Credit upon tlic unconditional guarantees. Presumably, Menill Lynch 

would require Defendant’s guaranty if Plaintiff misrepresented that Defendant was a sharcholder 

of the Companies on the loan application. In addition, it is unlikely that Defendant’s guaranty 

was neccssary, as Plaintiff misrcpresenteci, since the Liiic of Credit was entircly collateralized by 

Plaintiffs securitics. Also, there is an issue of fkA as to whether Defendant executcd the 

guaranty as an “accommodation party” which would prcclude Plaintiff from rccovcriiig any 

contribution from Defendant under the guaranty pursuant to UCC Q3-415 (1) and ( 5 ) .  Further, 

there is an issuc of whether the Line of Credit was “called in” or voluntarily paid off by Plaintiff, 

since thc Dcmaiid Notice statcs that Plaintiff requested thc pay-off amount. 

Defendant claims that tlic basis of his fraud clainis is that Plaintiff did not properly assess 

the Companies’ hanc ia l  documents in rcnderiiig his purported cxpert opinion with respect to the 

financial security of the Companics at the time of his analysis, i . ~ . ,  it was not a prediction. And, 

DcPcndant argues, Plaintiff madc fraudulent representations about what analysis and 

investigation lic perfonlied. 

Even assuming that there was no fraudulent inducement and that Defcndaiit is not 

deemed an accommodating party, the amount due under the guaranty remains at issue, since there 

were four guarantors and Defendant is not liable for the share of thc othcr guarantors. The effect 

of releasing thc co-guarantors is also at issuc, and precludes summary rclier. 

Moreover, summary judgment cannot be granted since Defendant asserted clainis for 

fraud, negligence, and estoppel, regardless of whcthcr the fraud claim was improperly plcadcd. 
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Furlher, the exchange of extensive discovery is needed in connection with the issues of fact 

prcsciit in this casc. 

With rcspcct to his counterclaims, Defendant asserts that an accounting of thc books and 

records of the Companies and Plaiiitiff is necessary to dctennine how Plaintiff spent the Line of 

Crcdit and applicd thc monics received by Defendant. Such records are in the possession of 

Plaiiitiff, who was the Treasurer and CFO of the Companies. 

The second counterclaim for fraudulcnt inducement is sufficiently pleaded, especially 

since Plaintiff and Dcfcndant were “unified in interest” and Dekiidant, who lacked any expertise 

in analyzing the books and records, could rcasonably rely upon Plaintifrs superior cxpcrtise in 

financial analysis and accounting. Also, Defendant’s fraudulent inducement counterclaim does 

not fall witliiii the arbitration clause in the Purchase Agreement, becausc such claim arises from 

Plaintiffs actions prior to the entering into the Agreement, and not under the Agreement as 

rcquired for arbitration. Even assuming the arbitration clause applies, Dcfendant waives 

arbitration for the sake ofjudicial ccononiy. Nor is Defendant estoppcd from raising the 

counterclaim for fraudulcnt inducement for failing to do so in the arbitration procccding, since 

such arbitration dealt with Tonacchio’s fraud, Defendant was not required to raise such claim, 

and Deleendant only learned of Plaiiitiff‘s lack of due diligence during thc settlement of thc 

arbitration. Similarly, tlic fraudulent induccmcnt claim related to the Linc of Credit is also 

meritorious. The Purchase Agreement refers to a Line of Credit lor $450,000, therelore bcl ying 

Plaintiff‘s claim that Defendant agrecd to a $600,000 Line of Credit from Memll Lynch 7 

months therealter. Furthcr, there is no evidencc that Defendant’s payinciits were made toward 

thc Line of Credit or toward something else. As such, Defendant’s payiieiits do riot constitute a 
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ratification of thc Line of Credit, espccially if Defendant’s purportcd agreement to the Line of 

Credit was procured by fraud. 

Deleiidant also mailitailis that his counterclaims for negligence and breach of fiduciary 

duty are sufficiently plcadcd. As for Plaintiffs failure to perfonn his dillies as Trcasurer and 

CFO, Defendant contends that Plaintiff. caused the Companies to incur unnecessary pcnalties, 

dcbts, and expenscs by failing to satisfy the Companies’ tax obligations and that the Line of 

Credit was iniproperly used to satisfy these obligations, thus increasing Dcfeiidant’s liability. 

Morcover, Plaintiff failcd to point out that the $60,000 designated in the settlcnicnt 01 the 

arbitralion wcrc to o1fset the intercst and penalties Tonacchio would have to pay to resolvc the 

tax arrears. Tlicrefobre, it cannot bc said that Defendant did not suffer damages as a result of 

PlaiiitifPs hilure to tinicly pay tax obligations. Furthermore, Plaintiff failed to prevent thc 

overdraft of the Line of Crcdit and failed to providc Merrill Lynch with requested financial 

documents. As such, Plaintiff breached his fiduciary duty to Defendant as an o1ficer of the 

Cornpanies and co-guarantor of thc Line of Credit. Defendant maintains that he was 

subscqueiitly damaged by Merrill Lynch’s increased ovcrsiglit and scruliny. 

Defeiidant also maintains that his counterclaim to recover costs of thc arbitration is the 

dircct result of Plaintiffs negligence, Fraud, and brcach of fiduciary duty, and causcd Defeiidant 

to comproniisc the fraud clainis against Tonacchio and settlc the arbitration for a loss. 

In rcply, Plainti1f opposes the cross-motion, arguing the proposcd amended answer lacks 

merit, and that Defendant failed to raise a genuine issuc of fact. Plaintiff argues that the only 

differences bctween the original Answer and the proposed Arnendcd Answer are that, in the 

proposcd Amended Answer, Dcfendant (1) deleted the two affirmativc defenses alleging 
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improper service of proccss and statute of frauds, and (2) added a ninth counterclaim for breach 

of fiduciary duty in connection with thc Initial Buy-In and Purchase Agreement that is redundant 

of the sccond and third counterclaims, and thus lack merit for the same reasons. 

Plaintiff contcnds that had thc $600,000 Line of Credit not been applicd to the $450,000 

then outstanding in North Fork Bank Line of Crcdit, which the parties were obligated to pay, 

Merrill Lynch would not have extended thc Line of Credit to the Companies. And, North Fork 

Bank would have sued thc parties to collect on the outstanding debt. 

Further, Defendant’s claim of niisinanagenicnt is a claim to bc asserted as a shareholder’s 

derivative suit, which Dcfendant claims hc is not. Furthcr, Plaintiff contends that he nccd not 

account for how thc Companies uscd their Line of Crcdit as a condition to reimburscmcnt by 

Dcfcndant undcr thc guaranty. Having paid off thc debt Defendant owed to Merrill Lynch, 

Plaintiff argues that he is subrogated to thc rights of such crcditor as against DeCendarit. Thus, 

Dc fendant’s rcqucst for leavc to m e n d  his answcr lacks merit. 

As to Defendant’s payments, neither party earmarkcd the payments to any specific iten1 of 

Defendant’s accumulated indcbtedness. Thus, Plaintiff seeks to set the amount of Dcfcndant’s 

payment off against the total principal amoiint due. Further, there is no need for an accounting 

sincc Dcrendant has thc cancelled chccks evidencing payments made, and, Defendant’s paynicnt 

of $53,912.20 on March 15, 2005, thc same date Plaintiffused his pcrsonal Pun& to pay Mcrrill 

Lynch’s Linc o r  Credit, bclics his claim lhat such payment was not on account of thc Mcrrill 

Lynch debt. And, DeIendant has no right to an accounting of Plaintiff‘s personal financcs. 

Further, that thc parties never became shareholders o r  the Cornpanics is inconsequential, 

since thcy signed the guarantees. 

1 1  
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In Defendant’s rcply in Iurther support of liis cross-motion to amend the answcr, 

Defendant niaintaiiis that his niotion to amend should be granted since thc counterclaims sct forth 

in the proposed amended answer are meritorious. Additionally, since Plaintiff has failcd to iiieet 

liis burden on summary judgnicnt his motion must bc denied. 

Defendant slates that Plaiiiti I T S  reply has said iiotliing to precludc Defendant from being 

able lo ariicnd his answer and has said nothing to dispute Defendant’s counterclaims. Moreovcr, 

Plaintiff failed to deny a number of salicnt issues alleged by Defendant, thus dcmoiistrating that 

material issues of fact exist. 

Dcfcndaiit reiterates that an accounting is necessary to determine whether PlaintiPl is 

entitled to reirnbursenicnt and an issue of fact exists as to whether Plaintiff exercised the proper 

due diligcnce. Furtherrnorc, Plaintifi’s alleged breach of fiduciary duty is not ncgated simply 

bccause Defendant acknowledged that he had an opportunity to review the books, when the 

responsibility was delegated to, and assumed by, Plaintiff. 

Moreover, the fraud claims against Plaintiff in this action, and ‘lonacchio in tlic 

Arbitration, are niutually exclusive, and thc Arbitration finding docs not protect Plaintiff. 

Additionally, Dcfcndaiit maintains that Plaintiff fails to recognize that Dcfcndaiit’s fraud claims 

do not relatc to statements of prediction or cxpcctation and Plaintiff fails to address the 

underlying issue raised in Dcfcndant’s counterclaims and affirmative dcfcnses. 

Defendant further statcs that Plaintiff was not absolvcd from his responsibility to propcrly 

perform his due diligencc merely by personally investing in the Companies. Additionally, the 

fact that Plaiiitilf may have loaned Defendant money does not diminish Plaintiffs duty. 

Lastly. Defendant never acknowlcdgcd that he agreed to repay the allegcd dcbts in 
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question to Plaintiff. Rather, a review of thc e-mails in question reveals that Delendant only 

acknowlcdged that he would addrcss the issue of repayment in the iiiture. Moreover, even if 

there was a11 acknowledgment, the ratification of a debt procured by fraud is unenforceable. 

Discussion 

As a general rule, to obtain sumrnaryjudgiient, the movant must cstablish its cause of 

action or defense sufficiently to warrant the court as a matter of law i n  dirccting judgment in its 

Ihvor (CPLR 5 3212 Lb]). Thus, the proponent of a motion for sumiiiaryjiidgment makes a 

prirriafiic-ic showing of entitlement to judgniciit as a matter of law, by advancing sufficient 

"evidentiary proof in admissible form" to demonstratc thc absence o l  any material issues of fact 

(Wiiiegrd v New York [Jtiiv Med. Ctr., 64 NY2d 851, 853 [1985]; Zuckerman v City o fNew 

York, 49 NY2d 557, 562 [1980]; Silvet-mun v Perlbintler, 307 AD2d 230, 762 NYS2d 386 [ l y '  

Depl20031). 

Altcniatively, to defeat a motion for sumniary judgment, the opposing party must show 

facts sufkient  to require a trial of any issue of fact (CPLR $3212 [b]). Thus, where the 

proponcnt of thc motion makes aprinzri fucic showing of entitlcmcnt to summary judgmcnt, thc 

burden shifts to thc party opposing the motion to demonstrate by adniissiblc cvidcncc thc 

existence of a fictual issuc requiring a trial of the action, or to tender an acceptable exciisc for his 

or hcr failure to do so (Vermette vKenworth Truck Co., 08 NY2d 714, 717 [1986]; Zurkerrriirn v 

City of New York, supra, 49 NY2d at 560, 562; Forrest v Jewish Guild fo r  the Blind, 309 AD2d 

546, 765 NYS2d 326 [ 1" Dcpt 20031). Mcre conclusions, expressions of hope or unsubstantiated 

allegations or asscrtions arc insufficient (Alvord and Swift v Slewcird M Mzdler C'onstr. Co, 46 

NY2d 276,281-82,413 NYS2d 309 [1978]; Friedv Bower & Gurdner, 46 NY2d 765, 767,413 
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NYS2d 0 5 0  119781; Plntzmun v Arnerican Totalisator Co., 45 NY2d 910, 912, 41 1 NYS2d 230 

[ 19781; I'lui~hnium v Pmske Truck Leusing, Inc., 246 AD2d 347, 668 NYS2d 157 [ 1 'I Dcpt 

1 99X]).5 

I. 1Iclfi.nck~rt t 's Coun terclcl irns 

A,  First Tout1 t ere-laim : A cco unting 

The right to an accouiiting is premised upon the existeiice of a confidential or fiduciary 

relatioilship and a breach of thc duty imposed by that relationship (see Saz41idi~r.s v AUL Time 

Wm-rwr, lrzc., 18 AD3d 216, 217 [l"Dept 20051; Puluzzo vPuImzu,  121 AD2d 261 [l"Dept 

19863). The existencc or  a fiduciary rclatioiiship betwcen a plaintiff and a defendant, and 

wrongdoing on the part o r  a defendant are essential elemcnts where an accounting is demandcd 

(see 1 N.Y. Jur. 2d Accounts and Accounting tj 34). 

Plaintiffs contention that he has not held any interest in the Companies since April 20, 

2005, and lacks authority to provide an accounting of the Companies' finances does not warrant 

dismissal of the first counterclaim. To the extent thc first counterclaim seeks an accounting of 

the Companies' books and records, such claim is dismissed. It is undisputed that Plaintiff has 

not hcld any interest in the Companies since 2005, and PlaiiitiKis no longer an officer of the 

Companies. 'I'hus, Plaintiff lacks the capacity lo providc Defendant with an accouiiting of the 

Companies' books and records. 

Howcver, that an accouiiting of the Companies' records cannot be asserted against 

Plaintiff does not disposc of the first counterclaim. The first counterclaim also seeks an 

' Though Plaintiff cites lo CPLR 3016 [b], CPLR 321 1 [ u ] ,  nnd CI'LR 3212 in support of his motion for 
dismissal, 1'laintiffnevt.r articulates any arguments related to CYLR 32 1 1 [a]). 
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accounting of Plaintiffs personal records for thc period in which he was CFO and 'I'rcasurer of 

thc Companies, based on the allcgatioii that he iinpropcrly converted fiinds from thc Line of 

Crcdit and other corporate assets to his own pcrsonal usc. 1t cannot be disputed that a 

confidential or fiduciary relationship existcd between the parties. Thus, Plaintiff is prccluded 

from diverting income froin the Companies into his personal account. Plaintiffs motion fails to 

adcquately address this latter portion or  the first counterclaim. Plaintifl's statement that the 

$600,000 was applied to the outstanding North Fork Balk Line of Credit, in and of itself, is 

insufficient to ncgate the allegations in the first counterclaim. Thereforc, as Plaintiff failed to 

show entitlement to dismissal of the first counterclaim regarding Plaintiffs personal financial 

records, Plaintiffs motion for summary judgment dismissing the first counterclaiiii is grantcd 

only to the extcnt of disniissing defendant's claim for a corporate accounting. 

13. Secoml Countercluim: Fraud in the Inducement of the Purchase Agreement 

In order to asscrt a claim of fraud, Defendant must allege (1 j a misrepresentation or a 

matcrial omission of rnatcrial fict which was false and known to bc false by thc Plaintiff, (2) 

made for thc purpose of iiiducing thc other party to rely on it; (3) the Defendant reasonably relied 

upon it, and (4) suffered injury as a result of such reliance (see Lnmu I-lolding C'u. VSmith 

Barney, hzc., 88 NY2d 4 13, 42 1, 646 NY S2d 76, 80 [ 19961; Swemky v Dreyer and Truub, 2 19 

AD2d 321, 326, 643 NYS2d 33 [ l"  Dept 19961). 

Thc niisrepresctitativn must be pleaded with sufficicnt particularity to give adcquate 

notice (CPLK 301 6(bj; see Foley v DYgo.~(ino, 21 AD2d 60,64 [ 1 st Dept 19641). The language 

of 3016(b) merely rcquires that a claim of misrcpresentalion be pleaded in sulficient detail to 
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give adequate noticc ( S E E  Poky v D’Agostirzo, 21 AD2d 60, 64 [ ls t  Dept 19641). Indced, the 

Court of‘Appeals has specifically notcd that this rule “is not to be interpreted so strictly as to 

prevent an otherwise valid causc of action in situations where it may be impossiblc to state in 

detail the circumstances constituting a fraud’’ (Lanzi v Rruuh,  43 NY2d 778, 780 [1977] 

[citation omitted]). Further, “a plaintiff. . .need only plead that he relied on misrepresentations 

madc by the defendant , , . since the reasonableness of his reliance [gcncrally] implicates factual 

issucs whose resolution w o ~ ~ l d  be inappropriate at this early stage” (Guggenhcinwr v Bernstein 

Litowitz Bcrger d Grossmrrn /,LP, 11 Misc3d 926, 810 NYS2d 880 [Sup. Ct. New York County 

2006l). 

In the instant case, Defendant alleges that Plaintiflrepresented that his extensive 

experience as a CPA rendered him qualified to both review the corporate books and records of 

the Companies and conduct a thorough investigation to evaluate the financial health and status of 

the Companies (Am. 1123-23). PlaintilT allegedly rcprcsenled that he conducted the investigation, 

and thcn assured Defendant that the Companics were financially sccure and a good invcstrnent 

( h i s .  7/24). In the proposed Answer, Defendant adds additional representations made by 

Plaintif[, to wit: that hc  would perfomi “duc diligence” on the Companies, and that he conductcd 

a rcview of the Conymnies’ financial and accounting records, the status o r  the Cornpanics’ 

existing Sine of Credit, tlic sales and revenue history of the Companies, and the Companies’ 

relationship and credit ternis with existing key vcndors, suppliers and distributors. Defendant 

also allcgcs that Plaintiff knew the representations wcre false when madc, and were made with 

thc intent to deceivc and defraud Defendant into entering into thc Purchase Agreement and in 

order to obtain monies from Defendant toward Plaintiffs purchase of his interest in thc 
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Coiiipaiiies. Furthcr, in reliance upon such reprcscntations, Defendant entered into the Purchase 

Agreement and authorized his mother to advance Plaintiff nionics to his detriment. 

Thc Court determines that the allegations arc sufficiently particular to support a fraud 

cause of action. 

Contrary to Plaintiff‘s contention, his statement that thc Companies were in sound 

financial condition and a sound investment is sullicicnt to maintain a fraud claim. “Statements 

of opinion or belicf, whcther as to iiiatters o r  fact arc not representations and are not actionable, 

unless expressly guaranteed, or unless defendant stands in a position of trust with rcspect to 

plaintiff, or unless defendant has special knowledgc or skill and knows that plaintiff does not and 

is relying (Mendant’s opinion as a dealer or cxpcrt” ( 1  NY PJI3d 3:20 at 154-55) (internal 

citatioiis omitted). “The Court of Appeals has made clear that a false statement of opinion, 

whether law or of fact, if niisreprescntcd as a sincere opinion, is actionable, provided there is 

rcasonable reliance” (Id,) .  

In this regard, it cannot be said, as a mattcr of law, that Delendant cannot claim justifiable 

reliance. In Stuart Silverhsoc., /nc. v Sac0 Development Corp. (245 AD2d 96 [ 1” Dept 1997]), 

the limi tcd partners in a real estate development partncrship brought action against the gencral 

partners for fraud regarding expected return on investments. Thc court held that thc limited 

partners could not establish reasonable reliance due to their own business knowledge and 

cxpertise ( Id .  at 99). Thc court stated that, “[wlhere a party has thc means to discover the true 

nature oftlic transaction by the cxercise of ordinary intelligence, and rails to make use of those 

nicans, he cannot claim justifiable reliance on [the other party’s] misrepresentations” (fd. at 98- 
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99, citing 88 Blue Corp. v Heiss Plum Assos., 183 AD2d 662, 664). 

Here, tlie parties disagree as to whcther Defendant could havc evaluated the financial 

coiidition of the Companies for himself, to the same extent and degree as  Plaintiff, despite 

Plaintiffs expcrtise. Accordingly, an issue of fact remains and the Court caiinot conclude, as a 

matter of law, that Plaintiftdid not fraudulcntly induce Defendant into cntering into tlie Purchase 

Agreement. 

As to whether this counterclaim must be disrziisscd because Defcndntit had the 

opportunity to bring it in  arbitration, Plaintiffs contention is misplaced. Thc arbitration clausc 

states, "In the event of any dispute arising among the partics hereto, under this Agreement, the 

parties agree such dispute shall bc settled by arbitration ...." As noted by Defendant, the alleged 

fraud did not arisc under the Purchasc Agreement, but rather, prior to cnteriiig into the 

agreemcnt. 

It has been hcld that the doctrines of resjudicata and collateral estoppel may serve to bar 

the subsequcnt re-litigation of an entire claim or a single issue wliicli had previously bccn 

dctennined by arbitration (see Port Azithority of New York and New .Jersey, Oflice of Cotitract 

Arhitrator, 254 AD2d 194 [ 1 '' Dcpt 19981, leavc to appeal disrnisscd in part, denied in part, 93 

NY2d c)13 [1903]; Cfenrens v Apple, 65 NY2d 746 [ 19SSl). Howcvcr, in the situation where an 

issue or claini that has not been dctcrniiiied by arbitration is the subject o f a  later proceeding, the 

prior arbitration is not a bar to thc later proceeding (see 1CN Pharmnceuliculs, k., v Bristol- 

Meyem eo., 245 AD2d 182 [ 1" Dept 19971; Niles v Quilcs, 245 AD2d 435 [2nd Dept 19971). 

Furthermore, an action cannot be precluded by a prior arbitration if thc arbitration did not reach 
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the question in the instant action, cvcii though the arbitrator could have ruled on the question (see 

N&s v Quilcs, 245 AD2d 435 [2d Dept 19971). Where a claim has allcgcdly been resolved by an 

arbitration award dctcniiinatioii is to be niade by the court and not by the arbilrator (see 

Hernht-milt Inclustric.~, Inc. v IIoilges Intern, Itic., 38 NY2d 502 [ 19761). 

Here, Defendant's claim is actionablc. Defendant's claim ariscs from actions that 

occurred beforc the Purchase Agreement took effect. Furthermore, Deleiidant did not havc the 

opportunity to litigate this matter during the Tonacchio arbitration since that proceeding 

addressed Tonacchio's fraud and Defendant learned of Plaintiffs alleged fraud through said 

arbitration. 

Since leave to arncnd a pleading should be freely granted, and Defendant has madc an 

evidentiary showing that the proposed amendment allcges, with sufficient particularity, a claim 

for fraud, Dcl'cndant's application to arncnd the Answer as to the proposed second counterclaim 

is granted (see Hytzes v Sturt Rkvalor, h c . ,  2 AU3d 178, 769 NYS2d 504 [ 1'' Dept 20031; 

Tishniuii C'otzstr. Corp. v City u fNew York, 280 AD2d 374 [ l"  Dcpt 20011; Rencivengu & Co. v 

Phyfe, 210 AD2d 22 [ 1" Dept 19941; Bankers Trust Co, v Cusumcrno, 177 AD2d 450 [ lq t  Dept 

199 11, Iv dismissed 8 1 NY2d 1067 [ 19931; Stroock & Stroock & Lrrvcln v Beltramini, 157 AD2d 

590 [ 1 " Dcpt 19901). 

Based on the abovc, Plaintiffs motion to dismiss such countcrclaim is dcnicd. 

C. Third Co un terclairri : Negligcrt ce 

To state a claim for ncgligcncc under New York law, plaintiff niust allcgc a duty owed, a 

breach of that duty, causation, and damagcs. Although Defendant claims that Tonacchio madc 
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inisrepresentations to Plaintiff and Defendant, and concealed the Companies’ true linaiicial 

condition froin both ofthem, such factors do not eliininate issues of k t  as to whcthcr Plaintiff 

breached his duty  toward Defeiidant. According to the Complaint, Plaintiff was ncgligciit in  his 

failure to properly analyze the financial status of thc Companics, which resulted in defendant 

giving plaintiff money for an option to purchase shares in thc Cornpanics and incurring 

unneccssary pcnalties, dcbts, and expenses. Furthermore, Plaintiffs contention that “plainti fT 

owed no duty to defendant - an experienced businessman, represented by counscl, who cxcrciscd 

his own business judgment” is flatly contradicted in the record. 

Based on the record presented, and constniing the counterclaim liberally in favor of 

Defendant in thc face of Plaintiffs motion for summary judgment, the Court finds that thc 

counterclaim contains sufficient allcgations to support a claim for negligence. An issue of fact 

exists as to whether Plaintiff breachcd his duty to perform the due diligence concerning the 

financial health of the Companics, and whether this caused Defendant to be injured. 

Accordingly, Plaintiffs motion Tor summary dismissal of Defendant’s third counterclaim 

is denied. 

D. Proposed Fourth Countercluim: Fruud in the inducement of the Line of‘Credi/ 

As to the proposed fourth counterclaim regarding the Meirill Lynch Linc of Credit, 

Dcfendant alleges that Plaintiff misrepresented and warrantcd that (a) the Line of Credit would 

remedy the financial condition of thc Companies; (b) the operating income from the Conipanics 

would scrvice the debt on the Line of Credit; (c) without Defcndant’s co-guaranty of the Line or  

Crcdit, Merrill Lynch would not approvc and issue the Line of Credit; and (d) that thc guaranty 
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would never be enforced by Merrill Lynch bccausc Plaintiff was pledging his stock portfolio as 

collateral. Defendant also allcges that Plaintiff knew these representations to bc false when made 

and were intended to defraud Defendant. Furthemiore, in reliance upon Plaintiffs statements 

Defendant executed the guaranty. 

Contrary to PlaintiIf‘s contcntion, Defendant’s pleading is sufficiently particular 

pursuant to CPLR 3016(b) to sustain a cause of action for fraudulent inducement. Further, 

Dcfcndant’s contcntion that the documentary cvidcncc, namely, the Agreement, wherein 

Defendant obligated himself to pay thc Line of Credit, does not dispose o r  the claims that 

Plaintiff made certain inisreprescntations and warranties to induce Defendant to execute the 

Agreement. 

And, as with Defendant’s second counterclaim, thc contested issue is whether 

Defendant’s reliance upon Plaintiffs statement was reasonal~lc. Thc Court’s reasoning with 

regard to tlic fraud alleged in the second countcrclaim is applicable to the instant counterclaim. 

Accordingly, Plaintifi’s inotion for summary j udgmciit on Dcfcndant’s fourth countcrclaim is 

denied. 

Therefore, Plaintiffs niotion to dismiss tlic fourth counterclaim is dcnicd. 

Further, since leave to amcnd a pleading should bc frccly granted, and Defendant has 

made an evidentiary showing that the proposed anicndment alleges, with sulflcient particularity, 

a claim for lri-audulcnt inducement, Dci‘cndant’s application to amend the Answer as to thc 

proposed Iourth counterclaim is grantcd (see f!yne.s v Sttart Elevator, Inc., 2 AD3d 178, 769 

NYS2d 504 [ 1” Dcpt 20031; Tishman Constr. Corp. v City of’hi’ew York, 280 AD2d 374 [ l s t  Dcpt 
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200 1 I; Heririvengn CG C’o. v Plz.yj3, 2 I O  AD2d 22 [ 1 st Dcpt 19941; Bankers Trust Co. I) Cusurnano, 

177 AD2d 450 [ 1 Dcpt 19911, Iv dismissed 8 1 NY2d 1067 [ 19931; Stroock & Stroock & Lavurz v 

Reltrrrtnitii, 157 AD2d 590 [Is‘ Dcpt 19901). 

E. Fijth Counterc-l~rirn: Breach of Fiduciary Duty to C:orpornts Tax Paymenls 

To assert a cause of action for breach of fiduciary duty, Defeiidaiit must plead thc 

lollowing thrcc elements: ( 1 )  thc cxistence of a fiduciary duty between thc parties; (2) the breach 

oftliat duty by Plaintifl: and (3) clamages suffered by Defendant as a rcsult of Plaintiffs brcach 

(see DDC’LAB Ltd. v El. DuPont De Nernours mu’ Co., 2005 WL 425495 [SDNY 20051, citing 

Kiclz C‘loz, Inc. v OJ’&lly for Kids, Inc., 2002 WL 392291, *4 [SDNY Mar. 13, 20021 [citing 

Crcrmer v L ) ~ v o r ~  Group, hc . ,  774 F.Supp. 176, 184 [SDNY1991]). “Under New York law a 

fiduciary rclationship arises when oiic has reposed trust or confidence in the integrity or fidclity 

of anothcr who thereby gains a rcsultiiig superiority of influciice over the first, or whcn onc 

assumes control and rcsponsibility over another” (Reuben 11. Connelly Corp. v Murk I M k g .  

Cwp,, 893 F .Supp. 285, 289 [SDNY1995] [citation oniittcd]). A conventional business 

rclationship alone does not give risc to a fiduciary relationship (Ourslcr v Wontert’s Interart Ctr., 

Itzc., 566 NYS2d 295, 297 [N.Y.App.Divl991]; Feigeti v Advarzca Chpilal Mgmt. Corp., 541 

NYS2d 797, 799 [N.Y.App.Divl989]). In the contcxt o f a  commercial contract, a fiduciary duty 

may ncvcrtheless exists where the parties spccifically agree to it or if LL‘one party’s superior 

position or supcnor access to confidential information is so great as virtually to require the other 

party to repose trust and confidence in the first party”’(see Ross v FSG PrivcttAir hc . ,  2004 WL 

1837366, *5 [SDNY Aug. 17, 20043, quoling Culvin Kleiii Trderriark Trusl v Wuchner, 123 

F.Supp.2d 73 1, 734-34 [SDNY2000]). 
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Plaintiff hiled to establish, as a matter of law, that the fifth countcrclaim it lacks the 

required specificity, that the corporate taxes were paid, that Tonacchio inciemnilied the partics for 

all claims by third-partics, and agreed to file and pay the corporate taxcs at no cost to the parties, 

Defendant allcgcs that Plaintiff caused the Companies to incur unnecessary pcnalties, 

debts, and expenses by failing io satidy the Companies’ tax obligations and that the Line of 

Crcdit was improperly used to satisfy these obligations, thus incrcasing Defendant’s liability, 

resulting i n  damagcs. Morcover, argues Defendant, Plaiiiti ff Cailcd to point out that the $60,000 

designated in the scttlcmcnt of the arbitration offset the iiitercst and pcnalties Tonacchio woiild 

havc to pay to resolve the tax arrears. 

I-Ierc, a fiduciary rclationship existed between Plaintiff and Defendant. However, 

Plaintiff failed to establish that Defendant’s counterclaiin is so lacking that it does not allege that 

Plaintiff failed to properly perfonn his duties as Treasurer and CFO. Morcovcr, Plaintiff does 

not address the hcart of Defendant’s counterclaim which is that the $60,000 designated in the 

settlerncnt of the arbitration were to olfset the intcrcst and penalties Toriacchio would have to pay 

to resolve the tax arrears. Therefore, discovery may revcal that but for Plaintiffs fiiilure to 

timely satisry the Companics’ tax obligations Defendant would not have been in a position to 

havc to pay Tonacchio any of the $60,000. Consequentially, Plaintill- failcd to prove that 

Defendant did not suffer darnagcs. 

Accordingly, Plaintiffs motion to dismiss Defendant’s fifth countcrclaim is denied. 
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F. Six[li Couriterrlnirn: Breach of Fiduciary Lliity r r s  to DT Supply’s Defirult Utirler the 
WCMA Loun wid Security AgrcetnetTi 

Defendant’s claim that Plaintiff breachcd his duty “to the Companies with respect to the 

Line of Credit overdraft” (Def. Memo of Law in Opp., p. 22) cannot bc maintained. The Court 

of Appcals expressly recognizcd a right ofthe shareholder to sue in his individual capacity if the 

individual person sued owes a duty to thc shareholder that is scparate and independent from any 

duty that is owed to the corporation. However, the Court of Appeals in Abrains v Donati (supra) 

spccilically stated : 

“(b)ut allegations of mismanagement or divcrsioii of assets by officcrs or directors to their 
own enrichment, without more, plead a wrong to thc corporation only, for which a 
shareholder may sue derivatively but not individually . . . . A cornplaintL] the allegations 
o r  which confuse a shareholder’s dcrivative and individual rights will, therefore, be 
dismissed though leave to replead may be granted in an appropriate case (internal 
citations omitted). 

(Torso v Byron, 11 Misc 3d 1072,816 NYS2d 694 [Sup Ct New York County 20061). 

Defendant failcd to assert any facts indicating that Plainti II’owcd a duty independent from 

the duty to the Corporation regarding the Line of Credit. Thercforc, Delendant’s counterclaim 

alleging that Plaintill [ailed to ensure that the Companies’ Line o r  Credit did not exceed 

$600,000 lacks mcrit. Plaintiffs contention that neither he nor Dcfcndant was on the Premises 

when Mcrrill Lynch issued the Demand Notice, and that he stoppcd coming to work in January 

2005, does not establish that Plaintiff satisficd his fiduciary duty toward the Defendant to 

properly manage thc finances of the Companies. 

For the same rcasons, Dcfcndant’s claim that Plaintiff failed to provide Merrill Lynch 

with financial documelits is a claim belonging to a shareholder in a shareholder derivative action, 
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and thus cannot be alleged by PlaintifTin this action. And, Defendant failcd to assert any ficts 

indicating that Plaintiff owed a duty independent from Plaiiitiff s purportcd duty to the 

Corporatioils to address Mcrrill Lynch’s request for rccords. In any event, thc submissions 

indicate that no financial docuincnts were due at the time Merrill Lynch terniinatcd the 

Companies’ Line of Credit. ?4ius, Defendant’s sixth counterclaim cannot be predicated on the 

failure to iorward financial records to Merrill Lynch. 

Thus, Plaintiffs motion for summary judgiiicnt dismissing Defendant’s sixth 

countcrclaiin is granted. 

G. Seventh Counterclaim: Attorney’s Fees 

It is well scttlcd that a party is not entitlcd to an award of an attorney’s fcc absent an 

agrccmcnt between the parties, statutory authorization, or court rule (Crispin0 v Greenpoint 

Mortg. Cotp,  769 NYS2d 553 [2d Dept 2003J ciling Ilooper Assocs. v AGS Cnmpulers, 74 

NY2d 487,491-492,549 NYS2d 365,548 NE2d 903; Glalter v Chuse Munhattnn Bank, 239 

AD2d 68, 669 NYS2d 651). As there is no agreement, statute, or court rulc applicable to the 

instant case, Defendant is not entitled to attorney’s fees. Accordingly, Plaiiiliff s molion for 

summary judgment on Defendant’s sevcnth counterclaim is granted. 

FI, Eighth Counterdaiin: Arbilrutioii and Mediatioti Cosls 

Defendants’ scparate damage counterclaim for arbitration and mediation costs stcnis from 

Plaintilfs negligence and fraud in the inducement claims, which survive Plaintiffs dismissal 

motion. Such scparate damages, may bc allcgcd in connection with the continuing causes of 

action. Therelore, the eighth counterclaim, which is redundant of the continuing causes of 
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action, cannot be asserted as a separate claim. Accordingly, PlaintifPs motion for summary 

j udgliicnt on Dcfendant’s eighth counterclaiiii is granted. 

I. Proposed Ninth Counlevcl&n: Breach of Fiduucia y Duty as to the Initial Buy-lti 

Here, Defendant allegcs that based upon their Agreement, Plaintiff had a fiduciary duty to 

Defendant to propcrly perforni the duc diligence and rcscarch the Companies’ financial 

condition. Defendant liirthcr alleges that Plaintiff breached this duty because his review fell 

below the lcvcl expected and required by an expcricnced CPA. 

Tlic “breach of fiduciary duty” counterclaim is based on the sanic allegations set forth in 

the counterclaims for negligcnce and fraud, and is therelorc redundant. Therefore, the 

application to amend the Answer to assert the ninth cause o r  action is denied as lacking in merit 

(see gcrierully, Leather v U.S. Trust C‘o. of New York, 279 AD2d 3 11, 720 NYS2d 448 [ 1st Dcpt 

200 I I ) .  

I I. Afirrnutivc Defenses: Dismisscll Pursuant to CPLN 3211 [b] 

“The standard of review on a motion to dismiss an aflirniative defense pursuant to CPLR 

321 l(b) is akin to that used under CPLR 321 1(aj(7), i.c., whcther there is any lcgal or factual 

basis for the assertion of the defcnse (see Wintcr v Leigh-Mnnnell, 51 AD2d 1012, 381 NYS2d 

112). The truth o l thc  allcgatioiis inust be assumed, and if under aiiy vicw of the fxts a dcfense 

is stated, the motion must be denied” (Mitter oJIdeal Mutztul Iris. C‘o. v Becker, 140 AD2d 62, 

67, 532 NYS2d 371 [ 1” Dept 19SSlj. “‘If thcrc is any doubt to thc availability of a defense, it 

should not be dismissed’ [citation oinittcd]” (see Niihrebeski v Molnar, 286 AD2d 891, 730 

NYS2d 646 [4Ih Dcpt 20011). 
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A. Fir-sr Affirmative Lkferise: Fuilurc lo Slate a Gum of Action 

Upon review of the Coinplaint and the submissions, the Court determines that Plaintiffs 

Complaint states a cause of action for, inter d i u ,  contribution under the unconditional guaranty 

and brcach of contract for failure to repay moneys advanced to Defendant. Thus, Plaintiffs 

motion to dismiss Defendanl’s first afiirniativc defense of failure lo stale a cause of action is 

granted. 

B. Secoiiil Aflirmiilive Ileferise: Set-off 

A set-off is a dcbtor’s right to reduce the amount of a debt by any sum the crcditor owes 

tlic dcbtor (SCP Black’s Law Dictionary [E“’ ed. 20041). Here, Plaintiff admits Defendant is 

entitled to a set-off: In light ol‘ issues of fact as to the viability of Defendant’s counterclaims, 

dismissal of thc affirmative defense of sct-off cannot be granted, at this juncture. Thus, 

Plaintiffs rnolion to dismiss Defendant’s second afiirniative defense is granted.. 

C Third, Fourth, Fifth, m i l  Sixlh Affirmative Defense: Estoppel, Frmd  in thp 
Incluc*ement, ‘Unclean Hands, iind Breach of k’iduciary Duly 

Plaintiff contends that lhese affirmative defenses are requircd to be alleged with 

particularity and are unsupported by any facts. Dcfendanl counters that these defenses relate to 

thc frauds and breaches of fiduciary duty committed by Plaintiff arid are particularized in t l ~ c  

proposcd Amended Answer. 

Siiicc issues of fact exist as to, inter alia, Plaintiff‘s allcgcd fraud, Plaintiffs motion to 

dismiss Defendant’s lhird, fifth, and sixth affirmative defenses alleging estoppel, unclean hands, 

and fraudhreach of fiduciary dutylmalfcasance is denied (c$ Willett v Lincolnshire Munagmwnt, 
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IIIC. . ,  302 AD2d 271, 756 NYS2d 9 [ I  st Dcpt 20031 [dismissal ofthe affirmative defenses that 

plaintiffs claim was barred by the doctrines of estoppel and unclean hands since thcrc was no 

cvidcncc o P  wrongdoing by plaintifrwas propcr]). 

D. Sc ven t h  a r i d  Eighth A fJrm d i v e  J3e femes 

Ddendant’s seventh and eighth affirmative defenses alleging statute of frauds and lack o l  

pcrsonal jurisdiction, rcspcctively, are dismissed, withoiit opposition. 

111. Pluintlff:s Motion for Surnmnry ./udgment or1 Clnirns One and Two PirrsLiunt to 
C’PLR 3212(c) 

Bascd on thc court’s earlier discussions, Plaintiffs motion for summary judgnicnt 

pursuant to CPLR 3212 [b] or, in  the alternative, 3212 [e] is premature at thisjuncturc. 

Discovcry, including depositions of the parties, are warranted. Thcrcforc, summary judgment in 

fiivor of Plaintiff is denied, without prejudice. 

Conclusion 

Based on the foregoing, it is hereby 

ORDERED that the branch or  PlaintiLPs motion for sumniary judgment dismissing the 

first counterclaim is granted only to the extent of dismissing dcfcndant’s claim for a corporate 

accounting; and it is further 

ORDERED that the branch of Plaintiffs motion to dismiss thc sccond, third, fourth, and 

fifth counterclaims is denied; and it is f~~r the r  

ORDERED that the branch of Plaintiffs motion for summary judgment dismissing the 

sixth, seventh, and eighth countcrclaims is granted; and it is lurther 
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ORDERED that the branch of Plaintiffs motion lo dismiss Defendant’s first, second, 

third, fifth, and sixth affirmative defenscs is granted; and it is further 

ORDERED that the branch of PlaintiPf s motion to dismiss Dcfendant’s fourth 

aUhiat ivc deknse is denied; and it is further 

ORDERED that the branch olPlaintiff s motion to disiiiiss Defendant’s seventh and 

eighth nffirmativc dehises  is granted, without opposilion; and it is fiirther 

ORDERED that the branch of Plaintill‘s motion for an order granting summary judgmcnt 

on all causcs of action or, in the alternative, on the first and second causes of action, is denied 

without prejudice; and i t  is furtlicr 

ORDERED that the branch of Defcndant’s crossmotion to aniciid the Answer as to thc 

proposed second and fourth countcrclaims is granted; and it is furthcr 

ORDERED that the branch olDefendant’s cross-motion to amend the Answer to assert 

the ninth cause of action is denied. 

& 
This constitutcs the decision and order of the Court. I’* 8 p 

4’ 6 
. 4% 

‘ 1  
/ ‘ t ,  , F, 

Dated: February 2, 2007 
/ Hon. Carol Robinson Edniead, J.S.C. 
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