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Index No. 601 08 1 /06 

Decision and Order 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: JAS PART 3 

DAVID COBB and IAYME LAURASH, 
X ............................................................................ 

Plaintiffs, 

-against- 

THE CHUBB CORPORATION and 
CHUBB FINANCIAL SOLUTIONS, INC., 

Defendants. 
X ----------_________________________L____------------------------------------ 

KARLA MOSKOWITZ, J.: 

Plaintiffs David Cobb (“Cobb”) and Jayme Laurash (“Laurash”), former employees of 

defendants, seek compensation from defendanls pursuant to cniployment agreements that 

allcgedly entitle them to shares from Chubb Financial Solutions, Inc. ’s (“CFS”) Embedded Value 

program as well as to additioiial bonuses and stock options. By this motion (sequence number 

001 ), defendants the Chubb Corporation (“Chubb”) and CFS move lo dismiss the complaint, 

pursuant to CPLK 321 l(a)( I), (a)(5) and (a)(7), on the basis of documentary evidence, the statute 

of frauds or tlic doctrines of res judicata, collateral estoppel or payment, and failure to state a 

cause oraction. For the reasons stated below, the court grants defendants’ motion to dismiss. 

BACKGROUND 

Cobb and Laurash worked as at-will employees lor dcfcndants between 2000 and 

(Complaint TI 3). Defendant Chubb is an insurance organization and defendant CFS j s  its wholly 

> .  . ,  , 
a .  . .  
i ;> -. 
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owned subsidiary that provides customized firiancial products to corporate clients. Cobb and 

Laurash workcd for CFS i n  its New York offices. (Id. 11 (1). Plaintiffs claim that, for their role in 

“originating and cxccuting profitable credit derivative transactions,” defendants had promised 
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thein “an annual salary, an aiuiual bonus, annual Chubb stock option awards, and a percentage 

sharc of CFS’s incomc.” (Id. 11 2). Both defendants state that the cornpcnsation package induced 

them to leavc thcir former cmployers: Cobb left AIG in August 2000 and Laurash leR I.P. 

Morgan iii January 2001. (Id, 1111 22, 28). 

Defendants structured CFS to have a 20% intcrcst, callcd “Embedded Value,’’ in its own 

total pre-tax net incoiiie (i,e,, a 20% interest in CFS profits). CFS then crcated a compensation 

plan for any CFS employees who contributed to the profitability that gencrated CFS’s Embedded 

Value. Specilically, an cmployce could earn a percentage interest iii CFS’s Embedded Value in 

correlation to that employee’s contribution to Embedded Value. This right to any Embedded 

Value would be compeiisation iii addition to annual bonuses and other annual compensation. 

(Cornplaint 7 10). CFS h n a l l y  adopted this Embedded Value program in the CFS Incentive 

Compensatioii Plan on July 29, 2002 (Transcript of Oral Argument, dated September 29,2006, at 

5 )  and gavc it retroactive application to June 1,2000 (CFS lncentive Compensation Plan 11 2 in 

Notice of Motion to Dismiss Plaintiffs’ Complaint, Exh. G). In addition to incentive 

conipensation from CFS in the form of Einbcdded Value, defendants offcred employees a second 

type of bonus exclusively froin Chubb that consisted of stock option awards and aimual bonuses. 

(Transcript of Oral Argument, dated Septcmber 29, 2006, at 27). 

At their timc of hirc, plaintiffs allege derendants only niade oral promises about their 

right to Embedded Value (Complaint 1111 20, 30) but coiiiniitted to pay annual bonuses and stock 

options, at thcir discretion, in eniployneiit letters, Plaintiffs claim defendants omitted the 

Embedded Valuc tcims “to givc Defendants more flexibility in determining such interest” so as 

to enliance the ultimate benefit to plaintiffs. (Id. 1111 20, 30). Plaintiffs furthcr protest the 
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retroactive application of the 2002 CFS Incentive Compensation Plan to supplant oral promises 

defendants made to plaintiffs about Bmbcdded Value in late 2000 and carly 2001, (Transcript of 

Oral Argument, dated September 29, 2006, at 5-6). Regarding annual bonuses and stock options, 

the employment letters guarantcc only an eligibility for awards and reserve the actual allocation 

of awards to the discrction of a committee. 

For example, Cobb’s ciiiployinent letter states, “You will be eligible for a cash incentive 

compensation payment . . . . [But] incentive payments are subjcct to the approval of the 

Organization and Compensation Committee and depend on the Corporation’s perforniance as 

wcll as your own personal contributions and perforniance.” (Cobb Employmeiit Letter, dated 

July 21,2000, p 1, in Notice of Motion to Dismiss Plaintiffs’ Complaint, Exh. D). For awards of 

stock options, Cobb’s employment letter contains the additional liinitatioiis of the Long-Tenn 

Stock Tnccntive Plan. “The Plan shall be administered by the Comniittee [the Organization and 

Compensation Coininitlee of the Chubb Board of Directors]. The Committee shall havc sole and 

complete authority to adopt, alter and repeal such administrative rules, guidelines and practices 

governing the operation or the Plan . . . .” (Long-Tcrm Stock Incentive Plan Q 3 in Notice of 

Motion to Dismiss Plaintiffs’ Complaint, Exh. F). The Committee also has the right to deteniiine 

an employee’s eligibility for stock options and awards only those who “have the capacity for 

contributing in a substantial measure to the succcssfiil performance of the Corporation.” (Id 15 

4). Specifically, “the Cornmittec shall have sole and complete authority to dcterniinc the 

Employces to whom Options shall bc granted . . . .” (Id. § 6[a]). Finally, thc Cornmittce 

determines when and how employees may cxercise options. (Id. Q 6[c]). 

Unlike Cobb’s ciiiployneiit letter, Laurash’s letter rcfcrs to incentive compensation plans 
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from both Chubb (stock options aiid annual bonuses) and CFS (the Embedded Value bonus). 

(Sa Laurasli Employment Letter, dated January 17, 2001, p 1, in Notice of Motion to Dismiss 

Plaiiitii‘fs’ Coinplaint, Exh. E). Although the letter does not spccify the ternis, Laurash’s 

employment letter does mention the possibility of incentive compensation from CFS, that 

plaintiffs agree is absent from Cobb’s letter and refers to the CFS Embedded Value. (Transcript 

of Oral Argument, datcd Septcmber 29, 2006, at 29). The letter statcs, “In March of each 

subscqucnt ycar, you will be eligible to receive bonuses from both plans [the incentive plans 

from Chubb and from CFS] depending, of course, on the performance of Chubb and your own 

personal contributions and pcrforrnance.” (Laurash Employmcnt Letter at 1). 

Laurash’s letter also addresses stock options: “The value of the stock options for the Chubb 

conirnon stock to be granted to you (if any) will again be dependent upon the performance of the 

Company and your individual contribution.” (Id. at 1-2). The letter spccifically identifies the 

Organization aiid Conipeiisation Committee of Chubb’s Board of Dircctors as the body 

responsible for “recomiend[ing]” and “approv[ing]” awards oi‘stock options. (Id. at 2). 

Defendants temiinatcd plaintiffs on or about June 27, 2003 (Cornplaint f 60), and 

plaintiffs voice two major concerns about their Compensation at termination. First, they allege 

that defendants latcr changed plaintiffs’ entitlement to Embedded Value, in direct contradiction 

of defendants’ promiscs to plaintiffs. For example, plaintiffs claini that the CFS Lnccntivc 

Conipciisatioii Plan, that defendants adopted in 2002, changed the division of awards among 

employees. (Transcript of Oral Argument, dated September 29, 2006, at 6). Plaintiffs contcnd 

dcfendants made numerous oral promises to thein about their right to Embedded Valuc, both at 

the time of hire and throughout the course of their employment. (Complaint 11 44). 
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The CFS Tncentivc Compensation Plan states, “The Chicf Executive Officer of the 

Company shall select key officers (which may include members of the Board) of the Business 

Unit to receive Tncentivc Compensation awards under the Plan (“Participants”) and recoinmend 

individual participation percentages for each such Participant, subject to approval of thc Board.” 

(CFS Incentive Compensation Plan, dated July 29, 2002,14 in Noticc of Motion to Disiniss 

PlaintifCs’ Complaint, Exh. Gj. The CFS Incentive Compensation Plan also clarifies that 

“[slubject to the provisions of the Plan, the Board shall be authorizcd to interpret the Plan, to 

establish, amend and rescind any rules and regulations relating to thc Plan and to make all other 

determinations neccssary or advisable for administration of thc Plan.” (Id. 7 3). 

In April 2003, Chuhb sent a memo to all CFS employees that infornicd them of its 

intentions to wind up CFS and absorb part of its Financial Products business into Chubb. 

(Complaint 7 46). At thc same time, Chubb sent a memo to Tobey Russ (“Russ”), CFS Chief 

Executive Officer, that stated, “although not legally obligated to do so, wc are prepared to cnter 

into agreerncnts providing for specified shares [of Ernbcdded Value] to be paid to specified 

mcnibers of cuwcnt CFS iiianagement, in each case to be proposed by Tobey RUSS, subjcct to 

approval by thc CFS Board.” (Memo to Russ, dated April 24, 2003, at 3 in Notice of Motion to 

Dismiss Plaintiffs’ Complaint, Exh. I). Plaintiffs claim this memo amounts to a promise that 

they would reccive tlicir percentage of CFS Embedded Value pursuant to allocations that only 

Russ would decide. (Complaint 11f 47-48), The memo to Russ, however, cxplicitly said, “We do 

not agree that members of CFS managenicnt have any lcgal right to any ‘cmbedded value’ in 

CFS.” (Memo to RLISS at 3). 

Plaintiffs explain that dcfendants changed the Einbeddcd Value program in yet another 
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regard by requiring all CFS employees to execute a Fiiiaiicial Portfolio Contingent Rights 

Agreement. (Complaint 11 5 5 ) .  This Agreement, contrary to oral promises defendants made 

plaintiffs, providcd that awards of Enibeddcd Valuc would occur in December 2008, at the 

earliest, and that dcfcndaiits could inanagc Embedded Value in their own iiiterest without any 

obligation to maximize its value. (Id. 7 56) .  Cobb and Laurash refused to execute the Financial 

Portfolio Contingcnt Rights Agrcenicnt. (Id, 7 57). 

Second, plaintiffs contcnd that defendants informed them only at termination that CFS, in 

accordance with CFS policy, would withhold consent to exercise stock options unless plaintiffs 

signed a Release and Confidentiality Agreement. (Complaint 17 32, 6 1). Plaiiitifh refuscd to 

sign the Agrccmcnt but assert thcir right to excrcisc thc stock options because defendants did not 

disclose the terms at the time of hire. (Id. 1111 33, 62-63). They also assert entitlement to higher 

percentages of Embedded Value because of their performance in nuinerous proiitablc 

transactions. ( Id .  1/11 50, 68). Regarding Embedded Value, plaintiffs additionally allege Russ 

allocated thein lower percentages because they would not continue with the company Russ had 

organized for thc cntity that hc spun off from CFS. (Id. 11 49). Plaintiffs claim that higher 

percentages went to employees who would continue with Russ. (Id.). 

Thc coiiiplaiiit coiitaiiis six causcs of action: brcach of express contract and implied 

covenant of good faith and fair dealing (first cause of action); breach of implied contract (second 

cause of action); quantum meruit (third cause of action); promissory estoppel (fourth cause of 

action); fraud (fifth cause of action); and negligent misrepresentation (sixth cause of action). For 

Cobb, the relief sought includes compensatory damages for additional bonus compensatioii in thc 

years 2000, 2001, 2002 and 2003 (along with an appropriate award of Chubb stock options for 
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2003); compensatory darnages lor the value of Chubb stock options that defendants had already 

awarded Cobb; and coiiipensatory damages for his alleged 18.57% intercst in CFS’s Embedded 

Value. Laurash seeks identical relief, exccpt that his bonuses are f?om 2001, 2002, and 2003 

(along with an appropriate award of Chubb stock options for 2003) and his alleged iiitcrest in 

CFS’s Embcdded Value amounts to 13.71%. 

DISCUSSION 

Defendants movc to dismiss this action on three different grounds: (1) “a defense is 

founded upon documentary evidence” (CPLR 321 1 [a][ 11); (2) the statute of frauds or the 

doctrines of res judicata, collateral estoppel or payment bar one or niore causes of action (CPLR 

321 l[a][5]); and (3) “tlic pleading fails to state a cause of action” (CPLR 321 l[a][7]). 

On a motion to dismiss for failure to state a claim, “the court should accept as true the 

facts as alleged in the complaint, accord plaintiffs the beiiefit of every possible favorable 

inference, and dctemirlc only whethcr the facts as alleged fit within any cogiiizablc legal theory.” 

(Ark Rtycrnt Park Corp. v BqJattt Park Restoration Corp., 285 AD2d 143, 150 [ I  st Dept 20011 

[citatioiis omittcd]). hi addition, “[iJn thosc circumstaiccs where the legal conclusions aiid 

factual allegations are flatly contradicted by documentary evidence, they are not presumed to be 

true or accorded every fiivorable inference and the critcria becomes ‘whether thc proponent of the 

pleading has a cause of action, not whether he has stated onc.”’ ( I d ,  quoting Guggenheinzer v. 

Ginzburg, 43 NY2d 268,275 [ 19771). Specifically, a court may grant a motion to dismiss 011 

documentary evidcnce “only if the documentary evidence submitted coiiclusively establishcs a 

defense to the asseited c l a im as a matter of law.” (Ludenbzirg Thdmnnn & Co. v. Tini‘s 

Amusements, IHC., 275 AD2d 243, 246 [ 1 st Dept 20001 [citation omitted]). 
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I. Breach of Express Contract and Implied Covenant of Good Faith and Fair Dealing (first cause 
of action) 

Plaintifs’ first causc of action involves plaintiffs’ alleged right to CFS Embedded Value. 

Plaintiffs claim defendants deprived them of their share of Embedded Value by breaching 

cmploynient agreements with plaintills and by breaching another “contract - separate aiid apart 

from the aforcnicntioned ernplopleiit agreements - for the payment of an intcrest in CFS’s 

Embedded Value bascd on [plaintiffs’] respective coiitributions to the creation of the same (the 

‘Embedded Value Contracts.’)” (Complaint 11 79). Related to these alleged breachcs of express 

contract, plaintiffs plead breaches of the implied covenant of good faith and fdir dealing. (Id. 1111 

76, 82). 

Dcfendants move for dismissal of thc first cause of action on the basis of documentary 

evidence, namely plaintills’ employment letters, the CFS Incentive Compensation Plan, memos 

lrom Chubb rcgarding the winding up of CFS and the statute of frauds. (Memorandum in 

Support of Defendants’ Motion to Dismiss the Complaint, p 4). Defendants further arguc failure 

to state a cause o l  action bccause any alleged oral agreements about Embedded Value are too 

vague to be enforccable. (Id.  at 5) .  Defendants also argue failure to state a cause of action 

“because there is no cause of action independcnt of breach of contract for breach of covcnant of 

good hi th  aiid fair dealing.” (Id.). Defendants explain that goveilling documents show how 

Enibcdded Value is “simply anothcr discretionary bonus program affording no right or 

eiititlenicnt to anything.” (Id. at 1). 

The court agrecs with dcfendants because (1) the statute of frauds rcquires a writing for 
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plaintiffs’ view of Embedded Value as an express contractual right to prevail; (2j despite the 

alleged oral agreemciits on Embedded Value, later written agrecmcnts (i.e., the CFS Incentive 

Conipcnsation Plan and thc Chubb memos about the winding up of CFS), that explicitly identify 

Embcdded Value as discretionary, supersede any previous agreements; and (3 j tlic CFS 

Embedded Value prograni is discretionary. 

A. The Statute of Frauds and Plaintiffs’ Alleged Oral Agreements on Embedded Value 

General Obligations Law, 5 5-701 (a)(l) provides: 

Every agreement, promise or uiidcrtaking is void, unless i t  or soiiic 
note or nicinorandum thercof be in writing, and subscribed by the 
party to be charged . . . if such agreement, promise or undertaking . 
. . [b]y its tenns is not to be performcd within one year from the 
making thercof. . . 

(General Obligations Law 0 5-701[a][ 11). Thus, a promise or agreement for compensation that 

cannot be pcrfornied within one year must be memorialized in writing and signed by tlic party to 

be charged. To avoid thc writing requirement of the statutc of frauds, “both parties must bc able 

to complete their performance of the contract within one year.” (Sheehy v Clifford Chunre 

Rogers & Wells LLP, 3 NY3d 554, 560 [ZOO41 [citations ornittcd]). 

In the context of at-will employment, “we have typically held that employment 

agreemcnts of this type are without the proscription of the Statutc of Frauds coiiccrning one-year 

perfonnance” bccause either eniploycc or employer can terminate the rclationship and fiilfill 

pcrforniance of the contract within one year. (Cron v H u g o  Fuhrics, ITJC., 91 NY2d 362, 367 

[ 19981 [citations omitted]). In addition, payment of bonuses after passage of year does not 

usually trigger thc statute of frauds (id.), and “when the employment relationship is tenniiiablc 
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within a year a i d  the measure of coinpensation has bccome fixed and earned during the same 

period, the sole obligation to calculate such compensation will not bring the contract within the 

one-year proscription of the Statute of Frauds” (id. at 370 [finding that statute of frauds does not 

apply in these “particular circumstanccs” of an employer orally promising an cniployee a bonus 

equal to 20% of pre-tax profits that eniployer calculatcd after the passage of one year because 

employment was still terminable within one year and the parties had fixed the alleged bonus 

compensation at 20%]). Thus, a writing is not necessary if the employment is at will and i f  the 

employer and employee have agreed on a fixed measure of bonus compensation even if the 

employer will calculate the bonus after a period of one year. 

Plaintiffs here describe defendants’ oral promise about Embedded Value as “a percentage 

share of CFS’s income.” (Complaint 7 2). As defendants orally explained to plaintiffs at thcir 

time of hirc, their right to Embedded Value would be “based on [their] contributions to the 

creation of CFS’s Embedded Value.” (Id. 

employment, defendants repeated these promises of entitlement to Embedded Value based OH 

their individual contributions. (Id. 11 44). Defendants allegedly made only oral proinises about 

Embedded Value bccause they wanted “niorc flexibility in determining such interest” and to 

potentially increase the ultimate benefit to plaintiffs. (Id. 7% 20, 30). 

18, 25). Plaintiffs claim that, during their 

This “flexibility” in deleimining plaintiffs’ exact share of Ernbcdded Value cngendered 

debate at oral argument about the calculatioii of plaintiffs’ interest. Defendants claim it is 3.9% 

for Cobb and 3.5% for Laurash, but plaintiffs claim it is 18.57% and 13.71%, rcspectively. 

(Transcript of Oral Argument, dated September 29, 2006, at 7; see also Complaint 71 50, 69, 71). 

This discrepancy, according to defendants, arises because “you can’t tell what this is [oral 
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promises about Embedded Value], when it was to be calculated, how it was to be determined.” 

(Transcript of Oral Argument, dated September 29, 2006, at 12). Although courts find the statute 

of frauds does not generally apply to employment at-will contracts, like those of plaintiffs (Cron, 

91 NY2d at 367), CIron instructs that, to avoid a statute ollrkauds problem with bonus 

compensation, the calculation of the bonus payable after one year inust “become fixed and earned 

during the same [one-year] period” (id. at 370). In Croti, the court held that the statute of frauds 

did not apply to thc plaintiff who had orally agreed with his employer on a lixcd percentage 

(20%) of profits for his bonus. (ld.). Unlike the plaintiff in Cron, plaintiffs’ oral agreements for 

thcir CFS bonus of Embedded Valuc did not include a fixed percentage of CFS profits because 

dcfcndants and plaintiffs agreed to give dcfcndants “flexibility” in this calculation. Morcover, 

plaintiffs and defendants continue to disputc thc cxact percentage to which plaintiffs are entitled. 

The oral agreements between defendants and plaintiffs are not the type of oral bonus 

compensation arrangement that C’ron allows to escape the statute of frauds. Specifically, bccausc 

dcfcndants’ alleged promises about Enibcdded Value lack a “fixed” nieasure of bonus 

coinpensatioii for plaintiffs’ at-will employment, tlicse promises run afoul of the statute of frauds. 

(See Cron, 91 NY2d at 370). The statute of frauds thereforc bars plaintiffs’ first cause of action 

for breach oiexpress contract. The court also agrees with dcfcndants’ statement that the oral 

promises about Embedded Value are vague, for, as discussed in the preceding statute of frauds 

analysis, neither party can explain the exact calculation of Embcddcd Value. And, as the court 

discusses in the next section, these oral promises about Embedded Value are “superscdcd by [he 

offer letters and the terms and conditions of the written Plans those letters implicate.” 

(Defendants’ Reply Memorandum, p 10). The court now turns to these written agrcenients. 
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B. Litter Modifications and Subsequent Writings on Embedded Value 

Even if the statutc of frauds did not prevent plaintiffs from alleging breach of contract on 

the basis of oral agrccnients with defendants, the existence of latcr writings on Embedded Value 

would still warrant dismissal ofplaintiffs’ breach of contract claim. Although the complaint 

refers to “Einbeddcd Valuc Contracts,” that are allegedly distinct contracts from plaintills’ 

employment agreements (Complaint 11 79), the court has found no writings in the record and 

assumes that tlicsc “Embedded Value Contracts” are actually thc alleged oral contracts that the 

statute of lrauds prohibits (see szipra pp 9-1 1). The court therefore idcntifies the following as 

writings subsequcnt to the oral agreements on Embedded Value: a reference to CFS inccntive 

compensation in the Laurash cinployment letter, the 2002 CFS Incentive Compensation Plan and 

the memos about the winding up of CFS. 

Subscqucnt writings supersede any prior agreements, including oral agrcernents. “It is 

well established that a subsequent contract regarding the same matter will supcrsede the prior 

contract.” (Barrrum 1) Millhronk Care Ltd Pcrrtnership, 850 F Supp 1227, 1236 [SDNY 19941, 

citing College Atixiliirry Servs, of State Univ. College. Inc. v Sluter Corp., 90 AD2d 893, 894 [3d 

Dept 1 9821). Moreover, with employment contracts, “[clase law dictates that when partics have 

an eniploynent contract tcmiinable at will, the contract can bc modified and different 

compensation rates fixed without approval of the othcr party since the dissatisiied party has a 

right to lcave his employnlent.” (Gcn. Elec. Tech. Senx. Co. v C;‘linton, 173 AD2d 86, 88 [3d 

Dept 199 11 [holding plaintiff could enforce modifications of at-will employment when plaintill 

gave defendant a Iiandbook that outlined the modifications of plaintiffs employcc tax policies]; 

see also Berger v Rooswell lnv. Group Inc., 28 AD3d 345, 345 [ 1 st Dept 20061 [finding 
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employer “had the right to impose any terms it chose on plaintiffs continued employment”] 

[citations omitted]; Wnldmun v Eizglishlown Sportswear, Ltd., 92 AD2d 833, 835 [ 1st Dept 

19831 [“if the contract was terminable at will, it followed that the contract was subject to 

modification at any time as a condition of its continuance”]). 

Plaiiitiffs argue that the retroactive application of the CFS Incentive Compensation Plan, 

that defendants issued in July 2002 and made retroactive to 2000, is “illogical” bccause 

defendants had already made promises to plaintiffs in late 2000 and early 2001 regarding their 

entitlement to Enibeddcd Value. (Transcript of Oral Argument, dated September 29,2006, at 6). 

In light of the case law above, this argument fails, for employers retain the right to modify the 

terms of at-will employment contracts, and subsequent contracts generally supersede prior ones. 

Thus, contrary to plaintiffs’ assertions that defendants’ later writings on Embedded Value, like 

the CFS Iuccntive Cornpcnsation Plan, “cannot scrve as basis for dismissing [thc Ernbeddcd 

Value] claims” (Plaintiffs’ Memorandum of Law in Opposition to Defendants’ Motion to 

Dismiss, p 8), the court finds that thesc writings can providc a basis for dismissing plaintiffs’ 

first cause of action for brcach of express contract. Thesc later writings provide documentary 

evidence that defcndants retain discretion over the distribution of Embedded Value and that 

plaintiffs therefore have no contractual right to it. 

If thc terms and conditions of an inceiitive cornpcnsation award allow an employer to 

determine an employee’s eligibility for the award, the court cannot find a breach of contract whcn 

an employer rehscs to make an award. “If a written agreement ‘unambiguously contradicts’ a 

plaintiffs claim that the defcndant breached it, thc agreement constitutes ‘documentary cvidence’ 

that warrants dismissing the complaint uiidcr CPLR 321 1 (a)( 1). ‘This rollows fi-om the bedrock 
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principle that it is a court’s task to cnforce a clear and complete written agreement according to 

the plain meaning of its terms.”’ (SportsChannel Assacs. v Sterling Mets, LP, 7 Misc 3d 1007A 

[Sup Ct, NY County 2005, Freedman, J.], quoting 1.50 Brondwcly NY Assucs. v Bodncr, 14 AD3d 

1,5 [ 1 st Dcpt 20041; see also Freemari v DL Rothbsrg & Assocs., 8 14 N Y S  2d 56 1 ,  561 [ 1 st 

Dept 20051 [denying recovery o f a  bonus based on breach of contract because bonus agreement 

inadc payment “purcly discretionary” and “it should have been cnforced according to the plain 

meaning of its terms”). An employee may nevcr assume eiititlemenl to an award because “a11 

‘employcc’s entitlement to a bonus is governed by tlic terms of thc cmployer’s bonus plan.”’ 

(Truelove v Northeast Cupitul &Advisory, Inc., 95 NY2d 220, 225 [ZOOO], quoting Hall v United 

Parcd S‘EYV.,~~ NY2d 27, 36 [1990]; see also Brennun v.J.P. Morgan Secs., Jnc., 7 Misc 3d 

101 3A [Sup Ct, NY County 2004, Lowe, J.] [“Thc rule with rcspect to bonuses is that an 

employee’s cntitlemeiit to a bonus is governed by the tcrms of the eniployer’s bonus plan.”]). 

All of defendants’ subsequent writings on Embeddcd Value allow for a discretioiiary 

allocation or  an cmployee’s share in Embedded Value. Cobb’s employment lettcr does not 

mention incentivc compensation from CFS at all. Laurash’s employment letter does mention 

CFS coniperisation but does not in any way provide a guaranteed right to CFS’s Embedded Value 

because it stales, ‘ 7 1 1  March of each subsequent year [after March 20021, you will be eligible lo 

receivc bonuses Irom both plans [the incentive plans from Cliubb and from CFS] depending, oi‘ 

coursc, on the perfomiance of Chubb and your own personal contributions and performance.” 

(Laurash Employncnt Letter at 1). In addition, although Cobb’s letter contains no explicit 

references to CFS compensation in the form of Embedded Value, it does state generally, 

“inceiitivc payments arc subject to thc approval of the Organization and Coiiipensatioii 
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Committee and depend on the Corporation’s performance as well as your own personal 

contributions and performance.” (Cobb Employment Letter at 1). These letters clearly show 

defendants’ intention to exert their discretion over incentive compensation awards of any kind. 

hi 2002, once defcndants did have a plan in place, that defendants called the CFS 

Incentive Compensation Plan and made retroactive to 2000, this plan formalized defendants’ 

authority and discretion in granting CFS Embedded Value shares. Not only would the selection 

of rccipients and the determination of sharcs bc “subject to approval of the Board” (CFS 

Incentivc Compensation Plan 11 4), “the Board shall be authorized to interpret the Plan, to 

establish, anmid and rescind any rules and regulations relating to the Plan and to make all other 

determinations necessary or advisable lor administration of the Plan” (id. 11 3). An April 2003 

memo to Chicf Exccutive Officer Russ further specifies, “although not legally obligated to do so, 

we are prepared to enter iiito agreements providing for specified shares [of Ernbedded Value] to 

be paid to spcciiied nieinbers of current CFS management, in each casc to bc proposed by Tobey 

Russ, subject to approval by the CFS Board.” (Mcnio to RUSS at 3). Because nuinei’ous written 

agreements grant dcfcndants the right to determine the employees and the percentages of 

Embedded Value those cinployecs rcceive, this docunientary evidence shows that plaintiffs 

cannot maintain a claim that defendants breached an exprcss contract by not awarding them their 

alleged percentages of Embedded Value. Accordingly, thc court grants defendants’ motion to 

dismiss tlie cxpress breach of contract claim. 

C. Covenant of Good Faith arid Fair Dcaling 

Dcfcndants argue that plaintifls fail to state a cause of action in pleading breach of the 

covenant of good faith and fair dealing. (Memorandum in Support of Defendants’ Motion to 
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Dismiss the Complaint, p 10). Plaintiffs respond that this allegation is “implicit in the contracts 

into which they entered with Defendants, and that Defendants breached that covenant in 

connection wilh their brcach of the undcrlying contracts.” (Plaintiffs’ Memorandum of Law in 

Opposition to Defendants’ Motion to Dismiss, p 8 11 10). 

“Uiidcr New York Law, parties to an express contract are bound by an implied duty of 

good faith, ‘but breach of that duty is merely a breach of the underlyng contract.”’ (F~isolino 

Foods Co., h c .  v Rmca Nclzionde Del Lavoro, 961 F2d 1052, 1056 [2d Cir 19921, quoting 

Geler v Ncltiorzul Weslminster Blink USA, 770 E Supp 210,215 [SDNY 1991]), Thus, “it is wcll- 

settled New York law that a claim alleging breach of the implied covenant must be dismissed as 

duplicative when the conduct constitutes the breach of the underlying contract.” Nornherg v 

Thai Mugic CD., hc., 10 M i x  3d 1076A, 4 [Sup Ct, NY County 2006, Fried, J.], citing Horn v 

New York Times, 100 NY2d 85 [2003]). 

Because the brcach of contract claim fails and plaintiffs have not indicated that breach of 

the covenant of good faith and fair dealing involvcs conduct di ffcrent from the underlying 

contract claim, the breach of the covenant of good faith and fair dealing must h i 1  as well. 

II. Breach of Implied Contract (second cause of action) 

Plaintiffs cite industry custom and practice to establish payment of arlriual cash boriuscs 

and stock options as part of total coinpcnsation. Plaintiffs then allegc defendants followed this 

practice and therefore breached an iinplicd contract to pay plaintifs their “bonuscs and Chubb 

stock option awards that accuratcly reflected their rcspective contributions to Chubb and CFS for 

each of their years of service . . . .*’ (Complaint 11 89, 91, 95, 98). In citing “industry custom 

and practice” to pay annual cash bonuses and stock options, defendants’ “policy/practice of 
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paying [them]” and an alleged “course of dealing” between plaintiffs and defendants to award 

cash bonuscs and stock options (Zd 7/11 89, 91, 96), plaintiffs overlook the terms of their 

employment letters. 

“An implied contract arises in the absence of an express agreement and is infcrred from 

the conduct of the parties and the surrounding circumstances.” (Rerardi v Fundamental Brokers, 

Inc., 1990 WL 129174, “6 [SDNY Aug. 30, 19901, citing Bloonigcirden v Cover, 479 F2d 201, 

208 [DC Cir 19731 [stating an implied contract “differs from other contracts oiily in that it has 

not becn conimittcd to writing or stated orally in express terms, but rather is iiilerred from the 

coiiduct o l  the parties in the milieu in which they dealt”). To establish an implied contract, a 

plaintiff must allcgc conduct or a course of dealing that “evinces an implied proinisc.” (Mirchel 

v RMJSecs. Corp., 205 AD2d 388, 390 [ 1st Dept 19941). “An iiiiplicd contractual relationship 

may be established by conduct of the parties, as well as by express agrccmcnt.” (Gziggei.thsirncr 

v Bernsteiii Lilowitz Berger & Grossrnann LLP, 11 Misc 3d 926, 93 1 [Sup Ct , NY County, 

Fricd, J.]). 

The court does not understand how plaintiffs asscrt, “the Employment Letters do iiot 

constitute employment contracts that govern the obligatioiis of Def’endants to compensate Mr. 

Cobb and Mr. Laurash with bonus and stock option compensation.” (Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss the Complaint, p 13). Plaintiffs do attempt to argue that these 

einploynent letters provide conipcnsation only for the first year of employment. Tliesc Ictters, 

however, address both the first ycar of cmploynicnt and succeeding years. More importantly, the 

existence of these letters demonstrates that derendants did have an express agrccment with 

plaintiffs rcgarding cash bonuses and stock options, and, consequently, plaintiffs cannot plead or 
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maintain a cause of action for implied contract. (See Berardi, 1990 WL 129174 at “6). 

Defendants guaranteed only Cobb a bonus in the first year, and this was a signing bonus. Cobb 

docs not contest payment of this signing bonus. (Memorandum in Support of Defendants’ 

Motion to Dismiss thc Complaint, p 12). Thus, defendants guaranteed only the signing bonus for 

Cobb, and the letters reveal that future bonuses and stock options are discretionary. 

As cxplaincd in section I@), discretionary incentive coinpcnsatiori never confers an 

automatic right to bonuses or stock options, (See s zqm pp 13-1 5 ) .  Cobb’s employment letter 

identifics eligibility for incentive payments, such as bonuses, “subject to the approval of the 

Organization and Coinpensation Committee . . . .” (Cobb Employment Letter at 1). Laurash’s 

employment letter also speaks only of eligibility for bonuses and does not provide any 

guarantees. “In March of each subsequent year, you will be eligible to receive bonuses from both 

plans [the incentive plans froin Chubb and from CFS] depending, orcourse, on the perlonnaiicc 

of Chubb and your ow11 personal contributions and performance.” (Laurash Employment Lcttcr 

at 1). The court thcrcforc rcads these employment lettcrs as offering only eligibility for bonuses. 

The Long-Tcrm Stock Incentive Plan (“LTSIP”) governs stock options. Cobb’s letter 

cxplicitly refers to LTSIP, but i t  applics cqually to Laurash because, as also explained in scction 

I(B) (see s u p u  pp 12- I3), employers retain the right l o  apply other policies to employecs at will, 

who can easily leave employment if unhappy with these policies (see Gen. Blec. Tech. Servs. Co. 

v Clinton, 173 An2d at 88). Similar to the annual bonuses defendants ofrered plaintiffs, awards 

of. stock optioiis arc discretionary. The LTSIP states, “the Committee shall have sole and 

complete authority to dctcrminc [he Employees to whom Options shall be granted . . . .” (LTSLP 

0 G[a]). In addition, “[elach option shall be excrcisable at such times and subject to such tcrnis 
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and conditions as the Coininittce may, in its sole discrelion, specify in the applicable Award OP 

thereafter , . . .” (Id 5 6[c]). Thus, plaintiffs must accept defendants’ determination ofthcir 

rights to, and cxercise of, any stock options. 

The court does not understand plaintiffs’ argument that section 1 O(d) “precludes its 

application to agrccments madc outside of the LTSIP,” such as plaintiffs’ employmeiit letters. 

(Plaintiffs’ Memorandum in Opposition to Defcndants’ Motion to Dismiss, p 6). Scction 10(d) 

reads: 

No Right to l?mpZoymcnt. No person shall have any claim or right to be granted an 
Award, arid the grant of an Award shall not be construed as giving a Participant the right 
to be retained in the employ of the Employer. Purthcr, the Eiiiployer expressly reserves 
thc right at any time to dismiss a Participant free froin any liability, or any claim under the 
Plan, except as provided hercin or in any agreemcnt entered into with respect to an 
Award. 

(LTSIP tj lO[d]). Bccause section 10(d) recites that “[nlo person shall have any claim or right to 

be granted an Award,” if anything, its language reinforces defendants’ discretion over the awards 

arid thus refutes plaintiffs’ allcged right to cash bonuses and stock options. Accordingly, thc 

court grants defendants’ motion to dismiss the second cause of action for implied brcach of. 

contrac 1, 

III. Ouantuni Meruit (third cause of action) 

Under the thcory of unjust enricliment/quantum meruit, plaintiffs seek additional bonus 

compensation, stock option awards and thcir alleged interest in CFS Embedded Value. 

(Complaint 77 109-10). Plaintiffs argue that “Defendants do not contest that Mr. Cobb and Mr. 

Laurash provided serviccs to Defendants in good faith, that Defcndants knew that Mr. Cobb and 
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Mr. Laurash were performing and rendering such services, and that Defendants accepted those 

scrvices and received attendant benefits. In short, Defendants do not contest any of tlic factual 

allegations that form the basis of the unjust enrichientlquantuin niwuit claims.” (Plaintiffs’ 

Mcmorandurn in Opposition to Defendants’ Motion to Dismiss, p 16). 

To state a claim for unjust enrichment, a party must establish “the perfoimance of 

serviccs i n  good faith; the acceptance of those services by the entity to which they wcrc rendered; 

an expectation of compcnsation therefor; and the reasonable value 01 the services.” (Lehrer 

M C G O V ~ Z  Bovis, Inc.. v. New York Yankees, 207 A.D.2d 256, 259 [ 1 st Dcpt 19941 [citation 

oinittcd]). However, an employee may not bring a claim based on quantum meruit when the 

partics have a written contract for the matter in dispute. For example, for a bonus that a 

company’s handbook clearly labelcd “discretionary,” the court would not allow a plaintiff “to 

rccover bonus compensation in quantum meruit . . , [bccause] the company policy that the 

payment of bonus compensation was purely discretionary” made this theory unviable. (Kaplun v. 

Capitiil C’o. ofAm. LLC, 298 A.D.2d 110 [ l  st Dept 20021. Indeed, “it is impermissible to seek 

damages under a quantuni meruit theory wherc , . . there is an express written contract bctween 

those parties.” (Tierny v Cupricorn Investors L. P., 189 AD2d 629, 632 [ 1 st Dept 1993); sue also 

Skillgumcs, H L ’ v  Broaj-IJI, 1 AD3d 247, 251 [Ist Dept 20031 [“[A] claim for quantum rneniit 

generally will iiot lie whcl-c a contract betwccii the parties govenis the dispute.”] [citations 

omitted]). 

In this case, several written documents control the disposition of iiiccntive compensation 

to plaintiffs: the ciiiployment letters, thc LTSIP, the CFS Incentivc Compensatioii Plan and the 

ineino to Russ. All of these documents, in one way or another, give defendants disci-etion over 
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incentive coinpensation to employees. Plaintiffs therefore do not qualify for the compensation 

they seek, either by right of contract or under quantum meruit. Accordingly, the court grants 

defendants’ motion to dismiss the third cause o r  action for unjust enrichment. 

JV. Promissory Estoppel (fourth cause of action) 

Plaintiffs’ fourth cause of action for promissory estoppcl involves only their alleged right 

to CFS Einbcdded Value. The complaint states, “As detailcd herein, Defendants made clear and 

unambiguous promises and representations io Mr. Cobb and Mr. Laurash that, in return for 

structuring and exccuting profitable structurcd credit derivative transactions on behalf of CFS, 

they would be entitled to an interest in CFS’s Embedded Value related and proportional to their 

respective coiitributions to the creation of CFS’s Ernbeddcd Value.” (Complaint 1 1 13). 

According to New York law, a successful promissory estoppel claim contains “(1) a clear 

and unambiguous promise, (2) reasonable and foreseeable reliance by thc parly to whom the 

promise is madc, and (3) an injury sustained by the party asserting estoppel.” (U ’Accord Fin. 

Sews., Inc. v Mctsa Serlu Oy, 1999 WL 5891 6, “4 [SDNY 19991 [citation omitted]). But, if a 

written contract cxists, a plaintiff cannot have reasonably rclied on a dereiidant’s alleged 

promises. (See id. [citations omitted]). In addition, “New York does not recognize promissory 

estoppel as a valid cause of action when raised in the employment context.” (Ywz Brunt v 

Rauschenberg, 799 F Supp 1467, 1473 [SDNY 19921, citing Dulloil v Union Bunk of 

Switzerland, 134 AD2d 174 [ 1 st Dept 19871). 

Bccause defendants providc both the CFS Incentive Compensation Plan and the Russ 

memo as documentary evidence of einploynicnt agreements on Embedded Valuc, plaintiffs’ 

promissory estoppel claim rails. Accordingly, the court disniisses thc fourth cause of action. 
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V. Fraud (fifth cause of action) and Negligent Misrepresentation (sixth cause of action) 

Plaintiffs plead fraud and negligent misrepresentation for their stock options claims. 

(Complaint 11 128, 136). Defendants rcspond that the doctrines of rcs judicata and collateral 

estoppel bar the fraud and negligent representation claims. (Menioranduin in Support of 

Defendants’ Motion to Dismiss the Complaint, pp 20-21). 

ln the federal court action for violation of federal securities law, Judge Owen of the 

Southern District of New York stated that “plaintiffs acknowledgc that reference to the 

subjection of the alleged sign-on stock option rcfers to thc LTSLP was made known to them at the 

respective times they accepted employment, by signing their offer letlers. Had they engaged in 

reasonably diligent [sic] pursuant of the information provided to them, ins., had they r w d  them, 

such would have disclosed that awards of stock options by defendants werc subject to tcrms arid 

conditions, including that the cmployer expressly rcserved the right to forfcit unexercised options 

upon terniiriation of crnployment or dismissal.” (Cobb v Chuhb C‘orp., 2005 WL 2875329, “2 

[SDNY Nov. 2, 20051 [emphasis in original]). That court then dismissed the federal securities 

law claim becausc, given that plaintiffs were 011 inquiry notice at the time they signed their 

employment lctters, the one-year discovery period for securitics fraud actions had alrcady 

expired. (Id.). 

This court caimot give res judicata effect to the fedcral court’s ruling. “The doctrinc of 

res judicata or claim preclusion prohibits a party from relitigating any claim that could have been 

or that should have been litigated in a prior procceding.” (Trzsingh Enters., Irzc. v Kessler, 249 

AD2d 45,46 [ 1 st Dept 19981. Under the doctrine of res judicata, New York courts do not permit 

litigation of other claims that arise from the saiiie transaction if a court has already resolvcd the 
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initial claim. It does not matter if the other claims are “based upon different theories or if [they 

seek] a different remedy.” (O’Brisn v Czly ofSyrucuse, 54 NY2d 353, 357 [1981] [citation 

omitted]; see also Coney Island Resorts, Inc. v Czty ofhrew York, 4 AD3d 2 1 1 ,  2 1 1 [ 1 st Dept 

20041). Bccausc Judge Owcii dismissed only the federal securities law claim, he never rcached 

the state law claiiiis currently beforc this court. In fact, Judge Owen “decline[d] to exercise 

supplemental jurisdiction over the rcmaining claims” (Cohh, 2005 WL 2875329 at *3), so thc 

fcdcral couit did riot make a iuling to which res judicata would apply here. 

Nor does collateral estoppel require this court to respect the lederal court’s finding on the 

issue of plaintiffs’ inquiry notice. Related to res judicata, collateral estoppel bars relitigation of 

issues, instead of claims, and “precludcs a party froin relitigating in a subsequent action or 

proceeding an issue clearly raised in a prior action or proceeding and decided against that party . . 

., whether or not the tribunals or causes of aclion are the same.” (Ledher v Fyck, 180 F3d 420, 

425 [2d Cir 19991, quoting Parker v Blauvelt Volunteer Fire C’o., 93 NY2d 343, 349 [ 19991). 

Because the lederal court iiever decided thc state fraud and negligent misrepresentation claims, it 

did not reach the issues these claims raise. The lederal court action does not collaterally eslop 

the plaintiffs’ fiaud and negligent iiiisreprcsentation claims. 

Although the doctrines of res judicata and collateral estoppel do not allow the court to 

dismiss [he fifth and sixth causes of action, the court nevertheless docs dismiss these claims for 

the reasons the court states in the next two sections. 

A. Fraud (fifth cause of action) 

To plead fraud, a plaintiff must allege “the defendant made inatcrial rcprcscntations of 

existing fact that were false and known by thc defendant to be false when made, for the purpose 
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of inducing plaintiffs reliance, justifiable reliance by the plaintiff, and damages.” (Triple 2 

Postal Servs., h7c. v United Parcel Sew., Inc., 13 Misc 3d 1242(A), 14 [Sup Ct, NY County 

2006, Fricd, J.], citing Lama Holding Co. v Smith Barney Inc., 88 NY2d 413 [199h]; New York 

Univ. v C’untincntnl I J ~ S .  Co., 87 NY2d 308, 3 19 [ 19951). If, instead o l  lalse inaterial 

representations, a plaintiff alleges inaterial omissions, “the general rule is that no duty to disclose 

exists in  thc absence of a confidential, fiduciary relationship or statutory duty between two 

partics to a contract.” (Id., citing George Cohen Agency, Inc. v Doiinld S. Perlrnan Agency, Itic. , 

114 ADZd 930, 93 1 [2d Dept lOS5l). 

Plaintiffs base their fraud claims on an omission. Speciiically, they contend defendants 

failed to disclose company policy that employees could retain, and eventually exercise, stock 

options aftcr teniiinatioii only if they executed releases to forego any law suits against 

defendants. (Plainti Tfs’ Memorandum in Opposition to Defendants’ Motion to Dismiss, p 20). 

Plaintiffs, howcvcr, ovcrlook the fact that fraud based on omission requires a fiduciary 

relationship and that one does not exist here because “an employer owes an employee at will 110 

fiduciary duty.” (Bidet 1’ Tiffclny & Co., 155 AD2d 408,409 [2d Dept 19891, citing Ingle v 

Glunzorc Motor Sules, Inc., 140 AD2d 493,494 [2d Dept 19881, c f d  73 NY2d 183). Plaintiffs 

therefore cannot plead fraud bccause there is no fiduciary rclationship as a matter of law in the 

context of eniploynient at will. Accordingly, the court dismisses the fifth cause of action. 

B. Nedieent Misrcprcscntation (sixth cause of action) 

“A claim for negligciit reprcscntation can only stand where there is a special relationship 

of trust or confidence, which creates a duty for one party to impart correct information to another, 

the information given was false, and thcre was reasonable reliance upon the information givcn.” 
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(Hudson River Club v Consoliduted Edison Co. of New York, Inc., 275 AD2d 2 18,220 [ I  st Dept 

20001 [citations omittcd]). A court properly dismisses a cause of action for negligcnt 

rnisreprescntation “on the ground that the cmployer-employce relationship alleged [is] not one of 

special confidence and trust.” (Rivus v ArneriMed USA, Inc., 824 NYS 2d 41,41 [lst  Dept 

20061, citing Gkirzzer v Keilin & Bloom, L.L. C., 281 AD2d 371, 371-72 [2002] [concluding that 

plaintiffs, recruited by defendant investment banking firm with alleged “false promises of 

substantial conipensation consistent with industry standards for scnior investment advisors,” did 

not have a cause of action for negligent misrepresentation “there being no showing of a special 

relationship of trust or confidence”). 

Plaintiffs cannot cstablish a special relationship with defendants because one docs not 

exist in the employment at will context. “[Alii employer owes an employee at will no fidiiciaiy 

duty.” (Hudet, 155 AD2d at 409, citing Ingle, 140 AD2d at 494). Further, an employer- 

employcc relationship does not provide a basis for the special relationship that negligent 

representation rcquires. (See Rivas, 824 N Y S  2d at 41 ). As with plaintiffs’ fraud claim, the 

negligent misrepresentation claim likewise fails. PlainiiPfs contend that thcy do successfully 

plead a spccial relationship hcrc, but they offer only two cases to justify thc existence of a special 

relationship. (Plaintiffs’ Memorandum of Law in Opposition to Defendants’ Motion to Dismiss, 

p 25). Because onc of these cases is from the Fifth Circuit and the other from the Eastern District 

of New York, t h e  cases do not hind this court, and, niore importantly, they are distinguishable 

from the case beforc this court. 

Plaintifs citc Recker v Paine Wehher Inc. as evidence that New York law, as interpreted 

by the Fifth Circuit, allows a finding that plaintiff “provided evidcnce to prescnt a jury question 
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on the first element [of negligent misrepresentation] because he showed that he had a special 

relationship with PaineWebber, his employer. . . .” (Becker v PairieWehher h c . ,  962 F2d 524, 

526 [5th Cir 19921). The Fifth Circuit, however, permitted this finding only 011 the unique facts 

of that case in which the defendant security firm repeatedly assurcd the plaintiff cmployee that he 

would receive board approval for his oil trading unit but never did becausc the unit would require 

thc foniiatioii of a separatc subsidiary. (Id.), In Mdinguez v Joscpti, the other employmelit case 

that plaintiffs cite, the court itsclf found a special relationship because the dcfendaiit had 

cmployed plaintiff in Malaysia and then brought her to the Uiiitcd States. (Muhguez  v Joseph, 

226 F Supp 2d 377, 391 [EDNY 2002l). The court did not basc its finding on the employer- 

employee relationship but on the lack of an arms-length relationship between plaintiff and 

defendant because they lived together and plaintiff cared for defendants’ children. The court 

explained, “a plaintiff must cstablish that the relationship with the defendants involved a closer 

degree of trust or coilfidcnce than an ordinary buyer-seller relationship iiivolving arnis-length 

business transactions.” (Id. at 390, citing Puppas v Harrow Sforex, Inc., 140 AD2d 501 [19XS]). 

Plaintiffs also repeatedly assert that a fact-finder should determine if a special 

relationship exists, but now of these cases addresses tlie fact-finder in thc employment context. 

(See Kimnzel v Schnefer, 89 NY2d 257, 264 [ 19961 [finding special relationship between 

attorney, who was also the CFO and chairman of company selling investlncnt projects, and 

investors because this coininercial contcxt conferred upon defendant a special duly to speak with 

care in presenting projects]; Polycast Tech. Corp. v Uniroyul, Inc., 792 F Supp 244, 269 [SDNY 

19921 [in buyer-scller context, stating jury “would be permitted in law to find the existcnce of 

that special relationship” between defcndaiit corporation that sold its subsidiary to plaintiff 
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corporation]; AFA Protective Sys., /nc. v Am. Tel. and Tel. Co., h c . ,  57 NY2d 912, 914 [I9821 

[leaving to fact-finder the issue of a special relationship when defendants made 

misrepresentations about thc equipment thcy would use in plaintiff‘s sccurity alarm system]). 

New York state courts, on the other hand, do not find a fiduciary relationship in the 

employment ai will context (Bidet, 155 AD2d at 409, citing lizgle, 140 AD2d at 494) and 

therefore decline to find a special relationship (Hivas, 824 N Y S  2d at 41). Moreover, plaintiffs 

do not indicate that their rclationship with defendants cxcecdcd the “arms-length business 

transaction[]” that would allow them to allege a special relationship. (Mdinguez,  226 F Supp 2d 

at 391). Accordingly, the court grants defendants’ motion to dismiss the sixth cause of action. 

VI. Plaintiffs’ Request to Replcad 

At oral argunient, plaintiffs requested the “opportunity to correct anything . , . defectivc.” 

(Transcript of Oral Argument, dated September 29,2006, at 39). “Although leave to amcnd a 

plcading should be frcely given (CPLR 3025[b]), an amendment which is devoid ofnierit should 

not be permitted.” (Goldstein v Burco ofCulzjfmiu, h c . ,  109 AD2d 81 7, 818 [2d Dept 19851). 

Because, as discussed above, the court does not find any basis for plaintiIfs’ claims in the 

docuiiientary evidence belore the court, any amendments plaintiffs might seek would necessarily 

be “devoid of merit.” Accordingly, the court dcnics plaintiffs’ request for leave to replead. 

CONCLUSlON 

Accordingly, it is 

ORDERED that defendants’ motion to dismiss, motion seqiieiice 001, is granted; and it is 

further 

ORDERED that plaintiffs’ request for leave to replead the complaint is dcnied; and it is 
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further 

ORDERED, the Clcrk is directed to enter judgment dismissing the complaint accordingly. 

Dated: January0&, 2007 
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