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- against - 

J&G REALTY PROPERTIES, LLC., 
ANTONIO DUVAL, JK., EDWIN 
DRAKES, ESQ., JEHOME REED, GAIL 
CROMER, ESQ., AUGUSTINE DI JI, 
ESQ., PRISCILLA MOSES, APOLONIA 
ROSADO, LAUNA MAYNARD, PAUL R. 
MEDJNA, MILLENNIUM ABSTRACT 
COW. and ,JOHN SERPICO, ESQ., 

Louis H .  York, J. 

Index No. 602778/2003 

‘I’hc underlying complaint asserls that all of the named defendants exccpt for Millennium 

Abstract Corporation and John Scrpico, Esquire, dcvised and carricd out a scheme to swindlc 

plaintiff out of scveral hundred thousand dollars. According to plaintiff, defeIidant-conspirator 

Moses purchased a multi-family residence (“thc property”) from Sydney and Hcrnadetle I-)ascall 

for $300,000, obtaincd a Mse appraisal of $625,000 on the property. On that basis, dcfcndant- 

conspirator Rosado asscrted to plaintiff that shc wanted to buy the property from defendant- 

conspirator Moses for $620,000. Kelyiiig on the false appraisal valuc of the property, plaintifT 

loaned $496,000 to Rosado. 

I Iowever, plaintiff asserts, the transfer nevcr took place. Instcad, the defendants directed 

plnintiil’s lawyers to distribute thc net loan procccds of $452,162.78 to delndant-conspirator 

J&G rather than to Moses. Presumably, thc parties dividcd the money as thc results of thcir 
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successl‘ul swindle. Subscqucntly, Rosado defaulted on thc loan. 11‘ plaintiff is able to obtain the 

property through foreclosure, it asserts, the forcclosure value is only $245,000. 

In its complaint, plaintiff asscrts claims against 3 iiumber 01 defendants - including 

Serpico, who currently movcs for summary judgment, dismissal and inlerpleadcr. Of relevance 

here, plaintiff alleges that Serpico is guilty of breach ol‘ contract and professional rnalpracticc. 

Plaintiff expressly states that no fraud claims or other intcntional tort claims arc raised as lo this 

dcfcndant. In particular, plaintiff allcges movant “made no effort to deterniinc the true identities 

and/or status of m y  payee,” Complt. 7 238, or to determine whether the closing documents, 

including thc appraisal, were “bona fidc.” Id. 7 239. Morcover, as Serpico kncw J&G, the 

recipient oI‘ the $452,162.78, was not a party to the transaction, was not a mortgagee, and was 

not a lienor, l i s  hilure to asccrtain J&G’s right to thc money was negligcnt and a breach of his 

duty as plaintiffs counsel. Plaintiff also accuses Serpico of similarly culpable conduct when he 

disbursed $1,000 lo defendant-conspirator Duval, who asscrted that he was Moses’ counsel but 

was actually disbarred and not cntitled to this amount; and, when hc disbursed $300 to 

derendant-conspirator Maynard, the title-closcr. Based on this purportcd malpractice, plaintiff 

seeks $360,000 or niorc - which allegedly is thc amount 01 damages plaintiff has suslained as a 

result of the fraudulent transaction. 

As indicated above, Serpico now moves for various rclicf. He moves for summary 

judgment, dismissing all claims that plaintiff and all cross claims that spccific defendants have 

asserted aguinsl him. Hc also iiioves [or dismissal of thc action as against hiin based 011 

plaintiff’s repeated failure to provide him with demanded discovcry. I~inally, he moves undcr 

CPLK 1006, which governs interplcadcr, for permission to dcposit with the Court the $5,000 that 

he has held in escrow since the closing in 2003. 
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As plaintiff and movant agrec, to prevail on a claim of legal malpractice a party must 

show negligence, proximate cause and damages. Bishop v.  Mriurer, 33 A.D.3d 497, - 823 

N.Y.S.2d 366, 367 (lSt Dept. 2006). ‘lo prevail 011 a motion Ior summary judgment, a party must 

offcr expert tcstimony rcgarding thc standard 01 carc of an attorney pcrlorming the kind of legal 

work at issue. Merlin Bionied Asset Manafienicnt, LLC v. Wolf Block Schorr & Solis-Cohen 

LLp, 23 A.D.3d 243, -, 803 N.Y.S.2d 552, 553 (1” Dept. ZOOS). “Where lcgal malpracticc is 

allegcd, the failure to cstablish proximate causc requjrcs dismissal rcgclrdless of whether 

negligcnce is established.” Cohen v. Law Offices of Leonard & Robert Shapiro, I X A.D.3d 21 9, 

220, 793 N.Y.S.2d 764, 765 (1” Dept. 2005)(citalions and internal quotation marks omilted). 

Thus, for defciidant to succeed on his motion for summary judgment here, hc must present 

evidencc in admissible form establishing that plaintiff caimot prove at least one o1 tlicse essential 

elements. See Crawford v. McBridc, 303 A.D.2d 442, 442, 755 N.Y.S.2d 892, 892 (3rd Ilept. 

2003). 

111 support of his contention that he was not negligent, Scrpico submits his own aflridavit, 

in which he details the work that he performed and statcs that lie did nothing wrong. 1 Ie explains 

that thcrc was nothing unusual in the documents he reviuwed that should have alcrted hiin to the 

undcrlying problems. Xlc also statcs that plaintiff directed him not to revicw the title. Plaintifl’s 

affidavit should have established his status as an expert in this area of law, and containcd hcts  or 

details supporting thc conclusion that, he was not negligent in his representation of plaintiff. 

Mega Group, Tnc. v. Pcclxnik & Curro, P.C., 32 A.D.3d 584, - , 819 N.Y.S.2d 796, 801 (3rd 

Dept. 2006). ‘The issuc is whethcr the defendant exhibited tlic “carc, skill, and diligence 

comnionly possessed and exercised by a inembcr of tlic legal proiission” in this arca. Terio v. 

Spodek, 25 A.11.3d 781, 7x4, 809 N.Y.S.2d 145, 148 (2’ld Dept. 2006). ‘Thus, 1ic also sliould 
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have set h r t h  the prevailing standards in sufficient detail for tlic court to dctcrminc whcther his 

own conducl was adequate as a matter of law. Only if thc defendant has propcrly supported his 

summary judgmenl motion must the malpractice plaintiff proffer expert opinion cvidcnce on the 

duty of cxc .  See Kaye Scholer LLP v. Estate o l  Ginsbura ex rel. GinsburR, 4 Misc.3d 1020(A), 

791 N.Y.S.2d 870 (Sup. Ct. N.Y. County 2004)(avail at 2004 WL 1977623, at * l ) .  

This, Serpico’s affidavit is evidence that supports his contention that he was not 

negligent. Howcvcr, it is not dispositive. In opposition, moreover, plaintil‘f submits the affidavit 

of Steven Bakst, plaintill‘s vice president, who is also the vicc president or  Nationwide 

Scttlcmcnts, I , l C  (“Nationwide”), a company formed by plaintiff to scrvc as its closing agent. 

Hakst states that he has supervised closings for plaintiff for three years, and that he supcrviscs 

and manages tlic attorneys at Nationwide. According to Hakst, “Ltllie standard 01 care for an 

attorney performing real estate closings requircs the attorney to examine the title report for any 

discrepancies.” Ilc further slates that if, as hcre, the property is being 

“flipped” aiid that the price has doubled from one salc to the next, the attorney has n duty to 

inform him of this fact. He adds that 10% of the closings arc delayed for this reason after the 

problem are “noted by the closing attorney and brought to niy attcntion.” Though it  does 

not appear that Bakst is an attorney, his extensive involvcinent in this area makes his affidavit 

sufficient, a1 the very least, to crcatc an issue or  hct  as to whcther Serpico le11 short of the 

requisitc standard of care in his representation of plaintiff. 

Bakst Aff. at 11 3. 

As for the second clement, the Court finds movant’s argument unpersuasive. He alleges 

thal his allegcd iicgligence, even if established, would not be the proximatc cause oT the injury 

because plaintiffs underwriting department had thc priinary responsibility. IHowcvcr, there may 

bc more than one proxiinatc cause. Alexander v. City of New York, 21 A.13.3d 389, 390, 
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800 N.Y.S.2d 436, 438; RF v. WC, 9 Misc.3d 1123(A), Index No. 208416 (Sup. Ct. lieiisselaer 

County 2005)(avaiI al 2005 WL 2838138, “2). According to plaintiff, it rclied on the 

undcrwriters and Serpico to pcrhrm the work at issue here; and, part of Serpico’s work was to 

review the title rcport. Had that been done, Serpico would have discovered the uiiderlying 

problems with the transaction. Thereforc, it is possible that both alleged failures proximately 

caused the injury. 

As to the third eleinent, Scrpico alleges that plaintiff has not bcen damagcd. First, tic 

shtcs that plaintiff can recover dainagcs from the other, mort dircctly culpable, defendanls, and 

thus his alleged malpractice does not injure plaintirf. This argument has numerous problems - 

including thal it does not consider thc cost of litigation and thc possibility that the othcr 

dcfendants arc judgment proof. Second, he states that because the market values of real estate 

have increased, the increase in propetty value wipes out plaintiff’s allegcd financial loss. 

1-lowevcr, plaintil‘f asserts that it sold the mortgage at a loss in the secondary market; and, it 

submits the affidavit o r  plaintiffs managing dircctor to substantiate this contcntion. At the vcry 

least therc is an issue of Iact as to this point. 

‘I’hus, as to the claims of plaintifl‘against Serpico, there exist “triable qucstions oi‘fact as 

to whcther . . , defendant law firm committed malpractice in represciiting plaintifils interests . . . 

and as to whether any such malpractice caused plaintiff to sustain actual damages.” ‘Transcare 

New York. Tnc. v. Vinkclstein, Levine & Gittlesohn & Parlncrs, 23 A.D.3d 250, 251, 804 

N.Y.S.2d 63,155 (1” Dept. 2005). At this point, therefore, summary judgment is not appropriatc. 

Next, Serpico secks to dismiss the cross claims or scveral defendants. Millennium, .J & 

G Realty and John Rccd all assert cross claims against Serpico although they did not have a 

5 

[* 6 ]



client-attorney rclatioiiship with him.’ An attorney “has no duly to a third party not jn privity , , . 

lor harm caused by professional negligeticc or malpractice, unless it js alleged that the firm 

committed acts constituting fraud, collusion, malicious acts or olher special circumstances.” 

Berkowik v. Fischbein, Badillo, Wagner SZ Ilarding, 7 A.D.3d 385, 387, 777 N.Y.S.2d 99, 1 0 1  

(1” Dept.), lv dismissed, 3 N.Y.3d 767, 788 N.Y.S.2d 669 (2004)(table); see Weiss v. Manfrecii, 

83 N.Y.2d 974, 977, 616 N.Y.S.2d 325, 327 (1994). The cross claims asscrtcd by Millennium in 

its Answer a i d  by J & G Realty and Reed in their Answer state only that any daniagcs wcrc duc 

to the culpable conduct or wrongfd acts of the co-defendanls, including Scrpico. Nowliere in 

tlicsc Answers are the wrongful acts of Serpico articulated. Moreover, Millennium, .I kk C.? 

Really and John Reed do not oppose the motion or othenvjsc specify whether Serpico was guilty 

of fraud, collusion, malicious or other acts sufficient to make him liable to them absent privity u l  

contract. Thcrcforc, the Court grants the motion as it relates to the cross claims asscrtcd against 

Serpico by Millctiniurn, J & ci Realty and Reed. 

Finally, Serpico moves, under CPLR 1006, to deposit tlic $5,000 he bas held in escrow 

with the Court, thus rclieving him of all responsibility for the escrow accounl. There is no 

objection to this application, which the Court grants. I-Iowcvcr, the Courl notes that it is not 

clear whether the money was held in  am interest bearing account. If so, Serpico must hand over 

not just ihe $5,000 but any intcrcst that may have accrued in tlic four-and-a-hall years since thc 

closing datc. 

Accordingly, it is 

’ Serpico has not attachcd thc othcr Answers lo his motion and docs not d e r  to the other 
defendants’ claims. The rehe ,  the Court does address cross claims they may have assertcd. 
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ORDERED that the motion for summary judgment dismissing the claims asserted against 

Serpico by plaintill is denied; and it is further 

ORDERF,U that the motion to dismiss for failure to provide discovcry is denied without 

prejudice to renew if plaintiff does iiot fully respond to Serpico’s demands within 30 days 01 its 

receipl of the case filc; aiid it is further 

ORDERED that the prong of the motion sccking to dismiss tlic cross claims asserted by 

Milleimiurn in its Answer aiid by J & R Realty and Reed in their joint Answcr is granted and 

these cross claims are severed and disrnissed as they relate to Serpico; and it is further 

ORDERED that the prong of the motion for. interpleader is granted, and that the plaintif1 

shall pay into this court thc sum of $5,000 with any interest awarded lrom thc date of the 

creation of the accouni, to the date of discharge (which amount Serpico shall establish by 

subinittiiig to the Clerk the statcmcnt of account), to be disposed of in accordance with the 

furtlicr order or final judgment of this court, and it is further 

ORDERED, that upon payment or  the sum into this court pursuant to this order, plaintiff’ 

be and i s  hereby discharged from liability in whole to any party in thc above entitled action by 

reason of any matter or thing set forth i l l  the pleadings hercin. 
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