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SUPREME COURT OF THE STATE OF NEW YORK 
comw OF NEW YOM: I.A.S. PART 3 

X -________________________----_____-____--------------------------------- 
GATX FLIGHTLEASE AIRC‘RAFl COMPANY 
LIMITED, 

P 1 aint i U, 
and 

FLIGHTLEASE HOLDINGS (GUERNSEY) 
LIMITED, by its Joint Liquidators Stcplicn John 
Akers and Nick Stiiarl Wood, 

Plaintiff- Intervenor, 

-against- 

Iridcx No. 60435 I /2005 

DECISION and ORDEK 

AIRl3US S.A.S. ([Ma Airbus Industric), 

summary judgment on plaintiff GATX Flightlease Aircraft Company, Ltd.’s (“GFAC”) and 

plaintiff-intervenor Flightlease Holdings (Guernsey) Limited’s (“FHG’) clainis for breach of  

contract and the implied covenant oP good Caith and fair dcaling. Although Airbus moves for 

sirmmary Jitdgmeiit, it is worth noting that, at the lime Airbus made this motion, lillle lo no 

discovery had occurred in this casc. GFAC has adopted FHG’s reasoning as its opposition lo 

Airbus’ motion [or partial summary judgmcnt. (See GFAC Opp. Mem. at pgs. 2-3). For the 

Ibllowiiig reasons, delendant Airhis’ motion is denied with leave to renew pcnding the close or  

discovery on the salient issues in this motion. 

BACKGROUND 

The court derives the lollowing facts from the GPhC’s complaint and otlicr papers lhal 

the parties have subiiiittcd on this motion. 

[* 2 ]



Parties 

I’lainliff GFAC is a Cayman Islands joint vcnturc. GFAC’s two sharcholdcrs arc GATX 

Third Aircraft Corp (YiATX”) and plaintiff-intervenor FHG. FIHG was a wholly owiicd 

subsidiary of Flightlcasc AG that Swiss Air Group (“SATR”) owned. Del‘eiidaiit Airbus is a 

French ai rplanc nianulhcturer. 

The AI Agrccnient 

On September 16, 1999, GFAC and Airbus contracted for the piirchase and maniifixture 

or38 or 41 aircraft (the “AI Agreement”). Clause 22.3 of tlie Agreement provides lhat the AI 

Agreement “will be governed by and construed and the perforniance thereof will be deterniined 

in accordancc with tlic laws olthe State olNew York.” Under the AI Agreement, GFAC was 

supposcd to makc prcdelivery payments (“PDPs”). The parties tied these PDPs to the projcctcd 

month of delivery for tlic aircraft. ( Id ,  tj 3.2) 

Scctioii 20.1 (6) permitted Airbus to terniinatc tlic agrceiiiciit if GFAC was “unable lo pay 

its debts as they come due.” Altei-natively, Airbus could terrninale if GFAC failed to make any 

PDP once 15 business days had elapsed from tlie date Airbus provided notice of non-payment. 

(Id. 5 20.2). Section 20.1(7) allowed Airbus to terminate if GFAC “becomes the object of any 

liquidation, winding LIP or analogous event.” Clause 20.5 provided that Airbus could terminate 

the A1 Agreement in the event of a default event by CiFAC. 

Subsequent Events and $ubscqucnt Awxrnciits 

In May 2001, FHG and GA‘IX decided to dissolve the CFAC joint venlure, althoiigh they 

would not mcmorializc this decision until October 2001, On July 26, 2001, in aiiticipatioii of 

this dissolution, Airbus consented to the allocation of aircraft between FHG and GATX. (‘l‘he 
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“Maui Agreement,” attached as Exhibit B to the Affidavit of Christopher Mourey, sworn to 

March 3 I ,  2000 [“Mourcy Aff.”]). 

According to defendant, by October 1 , 2001 , GFAC had failed to tender the PDPs due 

under the AI Agreement. On October 3,2001 , Airbus sent GFAC a notice that it owed 

approximately $7.5 million in PDPs allegedly due on August 1 , 2001 and October 1,2001. 

Hnwcvcr, GFAC apparently did not rcceive this letter until Octobcr 9, 2001. 

Plaintiff dciiics that iiioiicy was duc at this timc bccausc W A C  liad previously overpaid 

by $1 5,464,376. Apparcntly, during 2001 Airbus aiid CFAC‘ had agreed to postpone the delivery 

date of certain aircraft to thc third quarter of 2005, that, according to plaintiff, postponed thc 

corrcspoiiding PDPs. As GFAC‘ had already paid PDPs for the postponed airplanes, there was a 

S U ~ ~ ~ U S  to use towards PDPs for other airplanes. (Afiidavit ol’Stcplicn John Akers, sworn lo 

April 28, 2006 [“Akcrs Aff.”] 11 1 0  and Exhibits C, D at 5-6, E and 1). Ln addition, plaintiI‘f 

coiiteiids that FHG was not supposed to contribute its portion of thc Octobcr 1 ,  2001 PDP 

pending iicgotiations with Airbus of new contracts that the parties had previously agreed to 

ncgntiatc. (Akcrs A l[ 12 and Exs. F, G and I). 

On October 4, 200 I , FHG and GATX agreed to dissolve the GFAC joint venture and split 

responsibility for the aircraft (the “Split Agreement,” Mourey A[[, Ex. D), According to the Split 

Agreement, GATX assumed rcsponsibility for 21 of the aircraft on order and FHG assumed 

responsibility for 19 of the 40 rcmaining Aircraft on order. ( ld . ) .  

GATX aiid FHG also contemplated negotiating separate, new agrccnicnts with Airbus lo 

replace the AI Agreement. (Id.). FHG and GATX also agreed to split the $227,637,864 PDPs 

already on deposit with Airbus as follows: $77,834,754 to GATX and $149,803,110 to FHG. 

3 

[* 4 ]



(fd,). Although the Split Agreement references that FHG and GATX had “previously agrccd to 

dissolve thcirjoiiit vciiture” (Mourey AfL Ex. D) and as part olthat dissolutioii to split 

responsibility for the aircraft, plaintiff contends that the dissolution GFAC could only occur 

once Airbus had worked out new agreements with both itself and GA‘I’X. (Akers AIf. 7 12 aiicl 

Exs. G and 1) According to plaintiff, “GFAC was never wound up and/or dissolved officially 

under Caynian law, nor wcrc any stcps takcn in this rcgard.” (Akcrs Aff. 11 11) .  However, 

FHG’s liquidators did take steps in Julie 2004 when they initiated an action in tlic Grand Court of 

the Cayman lslaiids sccking a conipulsory winding up of CFAC‘. (See discussion pg. 7 infin.). 

On October 9, 2001, allegedly GATX and its parciit GATX Financial Corporation 

(“GFC”) rcaclicd an agreement in principlc with Airbus regarding the airplanes assigned to 

GATX under tlic Split Agrccnieiit (thc “New GATX Agreement”). PHG was not a party to the 

New GA‘I’X Agreement. In that agreement, Airbus agreed to give GFC full credit for 

approxiniatcly $78 million in PDPs allocatcd to GATX undcr tlic Split Agreement. (Mourey An: 

Ex. E, pg. 2). In that same agreement, the parties memorialized that “[ilt has bccii widcly 

reported that the Swissair group of companies, of which FHG is part, is having severe financial 

diffcultics” and that “GFC has notified Airbus of its bclicf that GPAC will not be able to coniply 

with its obligations under the GFAC Purcliasc Agrcciiiciit [i.c. tlic AI Agreement] if FHG is 

unable to fund its share of [PDPs] payable by GPAC under the GFAC Purchase Agreement.” 

(id. pg. 1 j. The ncw GATX Agrcement required Airbus to deliver to GATX the same aircraIt it 

previously was supposed to deliver to GFAC under the AI Agreement. (Id. Schcdulcs 1 and 2 

and Akers Aff. 11 17). 

Airbus and FHG never executed a new agreement. However, Airbus had prcparcd a 
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September 5 ,  200 1 “Memorandum of Understanding for the Purchase of Six (6) A340-300 

Aircrai’t by Flightlease. (See Akers AK, Ex. G). The MOU expressly acknowledged that “[tlhc 

tenniiiation of thc [A1 Purchase Ageerncnt] shall be subject to , , , signature of lhe GATX 

Agreement and the Flightlcasc Agreement.” (Akcrs Aff. Ex. G pg. 3) 

On October 11, 2001, Airbus sent GFAC anothcr letter, this time purporting to tenniiiatc 

the AI Agreemenl because ofnon-payment: 

You made it clear in our various conversations in recent days with senior 
executives of your company and its parent coinpaiiics, following the moratorium 
on debt enlorccnicnt affccting the Sail- Group and its Flightlease division 
announced last week, that CATX Flightlease Aircraft Company Ltd. no longer 
intends lo h l l i l l  its obligations to purcliasc the Aircraft pursuant to the 
Agrccmcnt. ‘I‘his arnounts to a rcpudiation oP the Agrccment by GATX 
Flightlease Aircraft Conipany Ltd. and this repudiation, togethcr with your Pailure 
lo make the Pre-delivery Payments of USD $7,478,669.46 due on October 1, 2001 
as describcd in h e  Notice olNon-Payment, leave us with 110 option but to, and we 
licreby do, cancel and terminate the agreeinent in full with respect to all remaining 
undelivcrcd Aircraft. 

( M O L W C ~  Aff. Ex. F). Airbus repoitcd that i t  intended to rctain all pre-delivciy payments 

(approxiniatcly $228 million) it had already receivcd. ( I d . ) .  On October 17, 2001, the partics to 

the New GATX Agrccnient executed that agreement. 

On October 3 1, 2001, GFAC responded to Airbus’ October 11, 2001 letter. GFAC 

claimed that Airbus could not terminate the AT Agreement because Airbus had hilcd to give 

formal notice of lion-payincnt and had ignored the grace periods the parties contcmplated in the 

AI Agreement: 

Wc do not accept that Airbus is entitled to teniiinatc the Agreement. Airbus has 
failed to givc fornial notice oPnoii-payincnt and has totally ignored the grace 
periods provided by tlic Agreernent. , , 

I n  our view, Airbus’ action was in total disproportion to the circunistances of the 
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October payment date being missed. Correspondence up until 3 October made it 
clear that Airbus considered there to be a surplus of moneys on deposit, owing to 
the progress of the payments made under the Agreement thus far and to thc 
envisaged reallocation of these paymenls pursuant to the Memorandum or  
Understanding signed in July. Thc Memorandum of Understanding contemplated 
that the order for aircraft under the Agreement would be divided between the 
sharcholdcrs o r  GATX Flightleasc and that prc-delivery payments would follow 
lhat division. Discussions at that time indicated that under the proposed 
arrangements, Flightlease Holdings (Guernsey) Limited would bcncfi t from a $1 6 
million surplus in prc-dclivcry paynicnts. 

This division of thc joint ordcr was undcrstood to be progrcssing at the time we 
rcccivcd your Noticc of Non-Paynicnt and wc uiidcrstaiid that one of the proposed 
new contracts has been concluded with GATX Third Aircraft Corporation. 

At the time of our discussions with Airbus at the bcginniiig of this month, we 
wcrc Icd to bclicve that Airbus intcndcd to abide by its earlier agreement to 
separatc the joint ordcr and allocate the deferred deliveries to Flightlease Holdings 
(Giiernsey) Limited. We cannot accept that there was anythiiig in these 
discussions which could be construed as an intention by us to ccasc performing 
under the Agreement or as a repudiation of the Agreement. 

(Mourey Aff.. Ex. G). 

In lhat letter GFAC expressed a certain willingness to continue the AI Agreement: 

Wc do not consider that a termination would be lhir uiidei- the circurnstanccs 
givcn that wc arc still willing to continue the Agrccnicnt and had rclicd in good 
hit11 upon Airbus being willing to do the same arid to work with us in these 
d i ffi c u 1 t c i rc 11 ni stanc cs . 

I n  lisht of the above, should Airbus pursue thc tcrniination of this Agreement, we 
do not and cannot accept that the amount of pre-delivery payments held by Airbus 
rcprcscnts a fair cstimatc of loss and damagc. 

In our view, any tcrniinatioii o f  this Agrccrncrit at this tiiiic would bc without 
cause and in bad fdith. We have a number of alternative solutions with respect to 
the aircraft. . . and wc would wclco~iic thc opportunity to discuss thcsc with you. 

(Mourey Aff. Ex. C). 

On November 15, 2001, Airbus sent GFAC another letter reiterating that it was 
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terminating the AI Agrcernent. (Mourey Aff. Ex. H).  To date, GFAC has never tendered its 

allegedly overdue PDPs. 

Proceediii,qs in thc Cavnian Islands 

On JLIW 9, 2004, FHG filcd a petition in the Grand Court 01 the Cayman Islands secking 

a coinpulsory winding up of GFAC and the appointnicnt of liquidators. The purpose of this 

appointment was to criable the liquidators to pursue GFAC’s claims against Airbus. CATX 

applied to thc Grand Court to strike out FHG’s points of claim and disiiiiss tlic petition. 

On June 23, 2005, the Honorable Justice Hcnderson granted that relici’(t1ie “Cayman 

Judgment”). (Sm Exhibit B to thc A1fidavit of Andrew John Joncs, sworn to April 3, 2006). 

Justice Hcndersoii noted that GFAC’s only potential asset was its possible lawsuit against Airlms 

and that, because the shareholders werc deadlocked, thcrc was no way for GFAC to start that 

lawsuit. ( Id .  pg. 8). Justice Hendcrson also recogiiiLed that the nccd for thc winding lip 

procccding was to clcar thc way to the lawsuit by installing FI-IG liquidators as liquidators of 

GFAC. ([d.). ‘Thus, Ihc court scrutinizcd the merits of the proposed lawsuit (now this onc) with 

“considerable caution.” (Id.). 

Because the partics had adduced “[n]o cvidencc of forcign law relating to the viability o l  

the proposcd lawsuit,” Justice IIeiidersoii assumed that the law of thc State of New Yorh was the 

same as that of the Cayman Islands and applied thc law of that jurisdiction. ( Id .  pg. 3). Justice 

Henderson found that by thc date of Airbus’ October 1 1, 2001 letter, GFAC was “hopclessly 

insolvent’’ by virtue of FHG being insolvent, was unable to inject the necessary capital and that 

GATX “had no obligation or intention to makc up thc deficiency.” ( Id .  pgs. 9-10). Justice 

Hcnderson also found that, assuming Airbus’s October 1 1 th lctter was a “wronghl repudiation” 
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of the coiitract, GFAC exercised its option to affirm the contract and pcrform rather than 

accepting the repudiation aiid trcating the contract as at an end: 

GFAC had two options: it coiild accept the rcpudiatioii and treat the 
contract as at an ciid, demanding the return of the PDPs. It did riot do that. Tlic 
other alternative was for GFAC to reaflirm the contract and pcrforrn its 
obligalions under it.  Mr. Geysel’s letter of October 3 lst, adopts this second 
coiirse. 

(Id. pg. 10) .  

Justice Henderson therefore held that, by the time o r  the Novcmbcr 2001 termination letter, 

Airbus was: 

entitled to end the agreerneiit and rctain thc PDPs either on the ground or  GFAC’s 
iiisolvciicy or because orits  failure (after notice) to satisfy the demand for 
payment. Either was a good and sufficient reason at that point. 

( Id .  pg. 11) .  

Bascd on thc conclusion that Airbus validly terniiriated the AI Agreement, Justicc 

Henderson graritcd thc strike out petition and dismissed FHG’s winding up proceeding. FHG has 

appealed the Caynaiijiidgment. It is undisputed that the Cayman court did not have any niore 

(aiid may have had considerably less) docuineritatioii than I do oii this motion when it rcndcred 

its decision. 

Uiideterred by the Caynail Judgment, in Septeimbcr 2005, FHG coninicnced a 

shareholder derivative action in this court on behalf of W A C .  In Octobcr 2005, GFAC 

commcnccd this action seeking damages and restitution resulting li-oin Airbus’ allcgcd breach of 

the AI Agrccmcnt. Subsequently, FHG agreed to discoritiiiuc without prcjudicc its derivative 

lawsuit. (See Traiisciipt, dated February 16, 2006 at pg. 40). At the same tinic, FHG sought to 
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intervene as plaintiff in this action. I granted that application on Fcbruary 16, 2006. ( I d .  at pg. 

33). Accordingly, the caption now should read: 

X ........................................................................ 
CATX FLIGHTLEASE AIRCRAFT COMPANY 
LIMITED, 

Plaintiff, Index No. 6l3&W1/2OO5 

and 

FLIGHTLEASE HOLDINGS (GUERNSEY) 
LIMITED, by its Joint Liquidators Stephen John 
Akcrs and Nick Stuart Wood, 

Plaintill-Interveilor, 

- against - 

AIRl3US S.A.S. (f/k/a Airbus Industrie), 

This motion h i .  partial suinmary j udgnent against both GFAC and FHG hllowcd my granting 

FHG’s motion to intcrvcnc. 

DISCUSSION 

I. DOES COLLATERAL ESTOPPEL WARRANT DTSMTSSAI, OF THIS LAWSUIT 

A. Choicc o l  Law 

Airbus contciids that the Cayiian Islands J~idgiiieiit precludes this suit. It coiitciids that 

under the Ncw York law ofcollatcral cstoppel, this couit iiiust adopt the positioii of thc Cayman 

Court that csscntially plaintirf has no cause or  action against Airbus. ‘I‘he problem with Airbus’ 

argunieiit is that Cayman Island’s law of collateral estoppel applics, not that of New York. 

Although case law in this area is a bit unclear, under New York’s choice of law r-ides, to 
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determine the preclusive effect of a foreign court’s judgment, courts must look to tlic law of tlic 

hi-eign jurisdiction. ‘The foreign judgment must receive the same preclusive ellect that it would 

enjoy in the foreign jurisdiction. (See Kiwi v Cooperrrtive C‘entrcrle Rcxi’ffcis~~~~-B~~~renlcL.nhiink, 

B.A., 364 FSupp2d 346, 349 [SDNY 20051); Wciss v Ln S i r i s s e ,  Societe D ’Assiir(itices Siir LLI 

Vie,  293 FSupp2d 397, 404 [SDNY 20031; sec lrlso Wlitts v Swiss Bank Cor/>, 27 NY2d 270 

[ 19701; Schoenhrod 1’ Siegler, 20 NY2d 403, 409 [ 19671; Haig, Cotnnicrricrl Liligciliun in NCW 

York S‘tutp Corwts, 6 14:29 [“lhe lype of preclusive effect that should be arlordcd a forcign 

country jiidgnienl is generally the same preclusive effect i t  would be alforded in the rendcring 

foreign country”]). 

Although it is true, as Airbus points out, that New York courts oflen give preclusive 

effect to foreign country judgiiicnts using Ncw York rulcs of collatcral estoppel, lhose courts 

have generally not discusscd whctlicr thcrc was a conflict bctwccii tlic jurisdictions or whether 

thc partics had raised choice of law as an issue in the first place. (See, e.g., Sttinipf’v D j w w g y  

IIW., 32 AD3d 232 [ 1st Dept. 20061 [applying New York law of collateral estoppel wilhout 

discussion o r  which coiiiitry’s laws applied to collateral estoppel analysis]; see rrlso AZfidtkr 1’ 

Fe/7/7, 966 F Supp. 1317, 1326 [SDNY 19971, rlff’cE 159 F3d 41 [2d Cir 19981 [noting tlic “sparsc 

case law” dcaling with the issue of whose laws of collateral estoppel should apply and noting that 

“tlic New York courts which had given preclusive effect to foreign counlry judgments had 

gencrally not specified the source of the applicable law.”]). 

Airbus argues that the above analysis applies to res judicata only, but this is a distinction 

without a mcaniiig. Thcre is no reason that a different choice of law analysis should govern 

collateral estoppel as opposed to res judicata whcn dcaliiig with a lbrcign country’s judgnicnt. 
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Ncw York applies the law or  the rendering jurisdiction lo determine tlic collateral 

estoppcl effect of  the decisions of sister states. (Sce Scliiifrz v Bqv ,S~.’coz~ts oJ‘Am., Iric.., 0 5  NY2d 

189, 204 [ 19851 [preclusivc effect of New Jersey state court judgment would “bc delernliiicd by 

whether the courts of Ncw Jersey would hold plaintiffs barred by the prior action”]). By analogy 

then, Ncw York should apply the law of the ibrcign tribunal to cletcrnihe the collateral estoppel 

efect  of decisions that tribuiial rendcrs. To hold otherwise would only promote ~orum shopping 

and cxhibits a disrespect l’or the principles underlying comity. 

Thus, the law d- thc Cayman Islands applies to dctenniiic the prcclusive cffect o l  thc 

Cayman Islands judgment. Airbus concedes that tlic Cayman court “would not give prcclusivc 

effect” to its own judgment. (June 29, 2006 Tr. at pg. 18). Thercfore, this coiii-t cannot give lhe 

Cayiiari Juclgmcnt precliisivc effect either. 

11. WHETHER AIRBUS VALIDLY TEKMINAl‘ED THE AI AGREEMENT 

Because this coiirt cannot givc collateral estoppel effect to the Cayinan judgment, the 

courl must now tun1 to the merits of this motion. Airbus contends that this court should find as a 

matter of law that Airbus validly terminated the AI Agecmcnt by its Octobcr 11, 2001 or 

Novembcr 15, 2001 lctter. 

A. Election of Remedics 

Plaintiff argues that, having dclivered a demand for payment on October 9, 2001, Airbus 

could not tcrminale thc AI hgrecnienl on October 1 1, 200 I ,  because it was required to aKord 

GFAC a 15 day grace pcriod to pay. Tliercfore, plaintiff reasons, Airbus’ Octobcr 1 1 letter 

aiiiounls to a wrongfirl tcniiination of the contract that cntitles GFAC to a rctum of the PDPs. 

Airbus argues that, even assuming its attempt to terminatc the AT Agreeincnt OII October 
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1 1 ainouiits to wrongliil repudiation, plaintiff cannot prevail. Airbus reasons that GFAC clcctcd 

its remedies in its October 3 I ,  2001 letter when it: (1) expressed a willingness to continuc tlic 

contract, (2) did not stale that i t  was treating the contracl at an end and (3) railed to demand a 

rcturii of tlic PDPs. At this point, Airbus rcasoiis, GFAC was rcquircd to tender payment. As it 

ncvcr did, Ail-bus clairl~s it  had the right to lerniinate the AI Agreenieiit on November 15, 2001. 

This court rcspcctfully disagrccs. This niotioii preccdes discovery in this case. Based on 

a review of thc rclcvaiit casc law in this state, this coui-t caniiot rule as a matter of law that GFAC 

clectcd to continue the contract because it is an issue of fact at this juncture. 

For the purposes of this discussion, I will assume, as the Caymail Court did, that Airbus 

repudiated the AI Agreement. 111 determining which election the non-repudiating party has made, 

“the operative fiictor is whether the noli-breaching party has taken an aclion (or lhilcd to takc an 

action) that indicated to the breaching party that he had made an election.” (AG Proprv-lies of 

Kiiigslun, LLC’v BtTsic-orp-Empire Dev. C’u., LLC’, 14 AD2d 971, 695 [3d Dcpt 20051 [citing 

Righ v Fis1ihac.h C’or~i, 898 F Supp 1004, 10 13 [ SDNY 19951; see iilso Jmwile v ltilerriatiortnl 

Rusiticw Muchiiw c‘urp., 3 10 F3d 243, 258 [2d Cir. 20021 [citations omitted]), In  addition, 

“there is no particular tinic within wliicli tlic lion-brcachiiig party iiiiist makc thc election. . .He 

may rcfusc for a time, to acquiesce in the repudiation, and urge the repudiator to pcrfot-ni without 

waivinz any of his rights.” (Iri re Rcinildl’s Islixricl Fwiily Golf‘C’rw/cxs. Ir ic ,  261 BR 96, 101 - 

102 [SDNY 20011 [citations omitted]). 

IIowever, until there is an election, both parties remain liable for their contractual 

obligations. ( I d . ) .  “If the nonrcpudiating party defaults on the contract before it elects to accept 

the breach, the other party has a right to act upon that dcfault. (S i l vw  Air v Aeronautic 
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DeveloprwnI Gorp Ltd , 656 F. Supp. 170, 1 77 [SDNY 19871). In addi lion, in order to recover 

damages based on the other party’s anticipatory repudiation, the non-breaching party inusl show 

that he was ready, willing and able to perform his ow11 contractual obligations. (Sec /n rp Asln 

Global C‘rossing, Lttl., 326 BK 240, 257 [SDNY 20051). 

I n  this court’s view, CFAC’s October 3 1, 2001 letter i s  not clear as to whether GFAC‘ 

elected to coiitiiiuc the contract alter what it considered to bc Airbus’ anticipatory breach. In 

support of the conclusion that GFAC considered the tcrmiiiatjon to be an anticipatory breach, one 

can coiisidcr GFAC’s accusations olbad faith and claims that Airbus had no right to tcrmiiiatc 

thc agreement. In addition, that GFAC made no fiirtlicr payincnts under the AI Agreement 

suggests that CFAC was not electing to continue the AI Agreemcnt. On the othcr hand, because 

GFAC did not expressly characterize defendant’s atteinptcd terniinalion as a breach and 

expressed its williiigncss lo continue with the agrcement, one can rcad the lctter as implying that 

defendant would treat the AT Agreemcnt as continuing. 

In addition, plainlifllias raised a question as to whether a surplus existed so that GFAC 

owed no PDPs in October 2001. The documents plaintiff has attached to the Akcrs AIlidavit 

show that the parties agreed to postpone the delivery dates for certain aircraft for which GFAC or 

FHG had already made PDPs. Airbus claims that a surplus for oiie aircralt cannot excuse GFAC 

from paying the PDPs diic on dj I‘ferent aircraft because thc Purchase Agreemcnt requires the 

PDPs “be paid or1 an  aircraft -by-aircraft basis.” (Rcply Men?. At 5) .  That may be, but Airbus 

does not show where the AI Agreement precludes applying overpayment on one aircraft towards 

what is due on another. Airbus also cites section 5.7.2, that the AI Agreement required that the 

PDPs “be niade in full, without set-orl., counterclaim, cicduction or withholding O C  any kind.” 
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This language also does not prcvent the application of PDPs from one aircraft to another. 

Furthcr, this languagc typically would prevent FHG from asserting set-off as a derense to a suit 

Tor payiicnt, not, as hcre, a suit for a rctum oftlic PDPs. 

In these circumstances, GFAC’s actions cannot bc said as a matter of law to constitute an 

election of remedies as opposed to a willingness to procccd with tlic AI Agreement in the event 

that Airbus agreed to retract its repudiation. The law docs not rcquire that, where a party has 

renounced a contract, a continued willingness to rcccivc pcrforiiiaiice is anything mol-e than an 

indication that if the repudiator withdraws its repudiation, the contract niay proceed. (See AC; 

Propwries supru, 14 AD2d at 697). Consequently, it is an issue of hc t  whcthcr GFAC‘ elected to 

continue the contract and Airbus cannot prevail on suiniiiary judgment on this issue. 

B. Did Airbus’ Novcmbcr 15. 2001 letter validly terminate for iionpayinciit of PDPs 

To thc cxtciit Airbus argues that, if its October 11, 2001 letter did not validly terminate 

the AI Agreenient, its November 15, 2001 lcttcr did, thc court rejects that arguiiient. “A party 

will be relieved or discharged from the perforniancc of futilc acts or conditions precedent, 

including the lender of payment, upon the hilure or rehsal by a party to honor its obligations 

under their contract.” ( , S j x w t i I  Situutions Firnd III L.P. v Versus Tcchriology lw., 227 AD2d 32 1 

[ 1 st Depl 19901; S P C  trlso M K  Wcst Street Cornpcrriy v Mcridietr Ilotcls, In(-., 184 AD2d 7 12, 3 12- 

3 I3 [ 1 st Dept 19921 [defcndaiit’s “unconditional letter of tennination that hiled to ofrer any 

opportunity to ciirc. . . rclicvcd plaintiff M K  West of any obligation lo effectuate a cure and 

entitled plaintiff MK West to treat the contracts as terminated and attempt to iiiitiptc its 

damages”] ). 

Although GFAC still did not tender by November 15, 2001 the PDPs it allegcdly owcd, 

14 

[* 15 ]



there is still an issue o m c t  as to thc cxistence of a surplus. Also, as Airbus had previously 

iiidicatcd that it was terminating the contract, cvcn if that previous notitication was dekctivc, 

there is question as to whcthcr CFAC could and did treat the first letter as an anticipatory 

repudiation makiiig futilc further payment. Accordingly, the court caiiiiot rule as a matter of law 

at this juncture that Airbus’ November 15, 2001 letter propcrly terminated thc AI Agreement. 

c. GFAC’s Abilitv to Pav Debts 

Through multi-tiered reasoning, Airbus claims that it also could teniiinatc thc AI 

Agreement piirsuaiit to tj 20.1(6) because GFAC was insolvent. Airbus reasons thal GFAC was 

insolvent because FHG lackcd the resources to iiifusc thc necessary capital to cnable GFAC to 

make paymcrrts on the aircraft because of the insolvency of its parent, SAIK. However, Airbus 

did not cite GFAC’s iiisolvcncy as a reason for terniination in either its October 1 1, 2001 lcttcr or 

in its Novernbcr 15, 2001 letter. 

GFAC’s stale of solvency in Octobcr 200 I is not clear 011 this pre-discovery rccord. It is 

true that GFAC was supposcd to receive fiinding on a 50/50 basis from FHG and CAl’X, and it 

is also true that FHG did not infiisc additional capital in Octobcr 2001. However, plaintiffs 

posilion is that nothing was duc at the time because tlicrc was a surplus. FHG iiiay have 

eventiially eiicountercd cash flow probleiiis becausc of its parent’s insolvcncy.’ But in Octobcr 

2001, FHG had assets such as airplarics it could have liquidatcd. (Akers All. 1111 27-29). Further, 

thc issuc is not FHG’s solvency. GFAC’s is. GFAC’s other sharcholder GATX was solvent. 

Ncithcr shareholder was willing to provide any additional l-uiids to GFAC, perhaps becausc they 

Indeed, FHG did declare bankruptcy in 2004, but this does not provc whether or not it I 

could iiifiisc capital into GFAC in 2001, 
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bclicvcd there was a surplus or perhaps because of FHG’s inability lo pay. Only development of  

a full record will reveal the reason. 

D. Was GFAC the Obicct of Liquidation or Analogous Evcnt‘! 

Finally, Airbus argues that it could tcrniinatc pursuant to 9 20.1 (7) of h e  AI Agreement 

that allowed for temiination if GFAC “becomes the object of any liquidation, winding up or 

analogous event.” This portion of the agreement is under the heading “Terniinatioti for 

Insolvency.” Airbus concedes that GFAC was “not the object of a judicial liquidation or winding 

up proceeding in the Cayman Islands in October 2001.” (Reply Mein. at 1 1 ) .  Airbus instead 

points lo the Split Agreement and the “non-judicial” eforls the two sliarclioldcrs (FHC and 

GATX) made to dissolve the joint venture, claiming this is tantamount to windirig up. According 

to plaintiff, “GFAC ceased operations relating to perfonmiice of the AI Pmchasc Agrcciiicnt on 

or about the time of Airbus’ repudiation or  the Agreement in October 2001 ,” but contiiiiics to 

engage in certain oher  operations such as maintaining directors and a bank account. (Akcrs Aff. 

11 39). Plaintiff claims that the AI Agrccniciit (and GFAC) would only terminate if Airbus signed 

a new agreement with it. As Airbus never signed a new agreement, plainliff reasons that both tlic 

AI Agreement and GFAC remain in existence. 

cfforts to wind up GFAC . 

Plaintilf claims that it and GATX made no 

Tt is not clear from this record whctlicr FTTG atid GATX cvcr completely wound up 

GFAC. Thcrc has ncvcr bccri a finalized winding up proceeding, and there is solile evidence in 

the record that GFAC still lias a bank account and dircctors. Indccd, CFAC’s initiation of this 

lawsuit indicates that it is still a going concein. Accordingly, whether the AI Agrcciiicnt is cxtant 

and concomitantly whether GFAC was the object of a winding up procccditig rcniain issues of 
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fact. Accordingly, whcther or not Airbus could terminate the AI Agreement because GFAC was 

the object of a winding up proceeding remains an open issue at this juncture in  the litigation. 

Accordingly, it is 

ORDERED THAT Airbus’ motion for partial summary judgment is denied. 

The parties are directed to attend a settlement conference on January 19, 2007 in the 

courtroom, room 248, 60 Centre Street and should contact the court Cor particulars, such as 

whether or not principals should attend. 

The Clerk is directed to amend the caption accordingly. 
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