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INDICTMENT 90 1 S-00 
-'lg'l I I1 s t -  

fcloiiy of Assault 111 the First Degree and related offenses. On June I ,  200 1, he \\;is sentenced to 

scn  Ing those sentences. 

In ;I inotion tiled 011 Deceniber 2 1. 2006, defendant has moved pimuant to  CI'L 

4-40, I O (  1 ) ( h )  to \ acatc the  judgment of  conviction. I le alleges t h a t  one of his attorneys. Mui-rn> 

I~lchman.  \\ I10 had been retallled to represent Ill111 a t  trial, dld not pl'o\ lcie hlm nr1tI1 et'ti.ctl\ e 

neyotiations. I n  their i-chsponse filed on Mal-cli 16. 2007, the People oppose defendant's 

a 13 13 I i cat i on . TI1 e C'o  ti r t  i s a 1 s o  i n rece i 13 t ;in d 11 ;is cons i del-cd de fc n clan t ' s s ti rre 13 I y da t ccl hl ;I 1-c 11 

30. 2007.  and tiled \\ i t h  the (.'oiirt on April 3. 2007. 
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Here. a brief recitation of‘the post-conviction history of this case is i n  order. and demonstrates 

\\ 11). this C‘ourt is compelled to deny defendant’s motion. 

on Marcli 5 .  2002. det-endant mo\~ed pursuant to CPL 440. l o (  1 ) ( h )  to \‘acatc the 

j ti ci 2 m e 11 t c )  I’ c o 11 \. i  c t i o ii ;i I I e g i 11 g t 11 ;it h e \\‘as d en i e d e f‘icc t i \IC re 13 res e I 1 t ;i t i o 11 o 1’ c o 11 11 c I . 

I)cii.iidan t set thi-t I I  ;I host of  re;isoiis i 11 support of’ his mot ioii. Ikt’cndan t ‘s  p i u c  t i  t c ILii 111. 

I i o \ \  c‘\,ei.. nxs n o t  m o n g  them. The People opposed defendant’s initial application in ;I \vi-ittcii 

i-csix)nsc clatecf .IuIy 2, 2002. to \vhich defendant tiled ;I till-thei- ivritten I-cply on .Iiily 20. 2002 .  

\I’hilc t h a t  motion \\;IS pending before this Court, defendant mo\.cd to esix\nd the yl-oulids ti,r 

relict’ to inclucie ;I claim iinder CI’L $440. I O (  1 ) ( g )  that because ofne\vly disco\~ei.ed e\.idence his 

con\,iction should be set aside. In a decision filed on November 13. 2002, the Court ordered ;I 

11 c;i ti ng p ti rs iim t to C I’ L $440.3 O( 5 ) . 

The hearing on defendant’s motion began on November 13. 2002 and \vas conducted o \ u  

t\\,cl\,e days. concluding 011 Dcccmber 13, 3002. At thc hearing, defendant offci.cd the tcstiiiioiij. 

ol’his 

\vliitc. who \\‘;is retained to i‘epresent him a t  scntcncing. 

c ;i 1 1 cci kl ;I t t I1 e \\ !vl i dd I c‘t o ti. \\.I1 o \\ 

11 ;it l hcc 11 f+ii-i-o\\ s 13 11 s i 11 e ss ;in d en t ei-t ;I i n m e n t ;it t erne y . 1; i n ;I 1 I y , deli, n da 11 t h i in se I 1’ t cs t 1 tied ;i t  

tlic hcai.ing. De t>iidant also introduced in c\.idence at the hearing o \ w  one hundi-cd exhibits i i i  

s I I p po rt o 1‘ h i s \,a 1-i o 11s c I ;i i 111 s of i ne t’fec t i \.e ;is s i stance o 1’ c o LI 11 se 1 ;in d tic \ \ , I  y ci i sc o\.ered e\. i tien c e . 

trial attorneys. Murray I<ichiiian and Ian Niles. Defendant ~rlso called I)iai-mtiicl 

In addition to other \\. i tnesses. hi-i-o\\  

Niles‘ la\\, pai-tiiei. during the period i n  qucstioii anti \\.lie 

.At  the conclusion ol’the presentation o fe \  idencc. tollo\\.ing oral argument by counsel. 

post-lienring iiieiiioi-:ineia n ere tiled by the defense oii .Ianuai-y 2 1. 2003 .  and tlic prosecution O I I  

hlarch 2s. 2003 .  In  thcii- menioranda. counsel set lhi-th in great detail the estcnsi\.c tcstimon), 

elicited at the hearing. I n  ;I \\ ritten decision filed July 2. 2003, dot’endant’s niotion \\.as cicnicd in 
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i t s  entiret\.. 

T Ii e i.ea I1 e r. de It. n dan t a p pea I ed h i s con vi c t i 011, The C' o 11 rt ' s den i a 1 o f de ti. i i h  11 t ' s C P L 

440. I O  motion \\.:IS consolidated with defendant's direct appeal. The Appellate L>i\.ision, First 

Depart m e i i  t a f'ti 1-111 ed tlie j iidgmen t o f coli v i c t i on. I n add i t i 011 ~ that co i i r t  spec I fi c a 11 y fbun d t 11 a t  

delcndant had recci\.eci effective assistance of  counsel and that his CPL 440. I O  motion \\'as 

properly denied. I'eoi?le \'. Bar-roiv. I C )  AD3d 189, I C )  I ( 1"  Dcpt 2005). Defendant then  sought 

Ic:I \ , c  to appeal to the Court of' Appeals \\.liich \ix denied oi i  February 2 I ,  2006, I 'co~le \ ' .  

1 3 ~ 1 i ~ l ~ 0 \ \ ~ .  0 KY3d XOO ( 3 0 0 0 ) .  

Defendant Iiad ;I inore than ample opportunity to raise and litigate the present claiiii iii his 

prior CI'L 440. 10 motion and tailed to do so. Therclbi-e. uncici- CPL 340. 1 O( 3)(c) ,  the Coui-t 

de  c 1 i n e 5 to en t ert a I n de fendan t ' s 1110 t i on . F tirt lie r m ore. the Co 11 I-t  11 o t es that de fend ;I 11 t * s mot i o 11 

is procedurally harred under CI'L 440. IO(2)( a) .  slnce 111s clalm of' Ineffectl\ e asslstancc ot 

counsel \\:is p-e\  io~isly raised and \viis thoiouglily and comprelicnsi\ ely litigated and the denial 

of'that prior motion \ \as affirmed on ,~ppeal. For tlie reasons set forth abo~se. defendant's motion 

is denied. 

This opinioii constitutes tlie decision aiel order of  the Court. 
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