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beer in two h o i ~ x s ,  and perhaps  a s h o t  o r  t.wo of liqilcir. €le 

admitted he served L h e m  a r o u n d  on the h o u s e  Soan h f ' o r c  the 

a l t e r c a t i o n  - He d e n i e d ,  however, t ha t .  they were "vis.i. 'ul.y c i ~ ~ m ~ ' ' .  

S u c i e t t o  t e s t i f i e d  at his deposi t - ion t ha t  he observed 

h i s  assailants jus.[: befi:,re the al:r_ack. H e  observed  t . h a t  th? 

p r i n c i p a l  ,+ss<i.i:anr, dcscr-ibed as tbe "red h a i r e d "  one, spoke  

i o i i d l v  w . i t h  s l u r r c l j  s ~ e e c h ,  was leaning CIVCT, a c t i n g  belligerent, 

and appeared t.0 hc "not. sober." .$ u CI: i e t t o D e p  o s i. t i or1 Trans c r i p  t , 

p .  188. 

On T h i s  record,  E a r  h d i o  cannot e:l;t.abl.ish a s  a matter 

oi l a w  t h a t  it j s no: liable u n d e r  t h e  Dram Shop J. ,Rw. A qilesI:lon 

of faci .  e x i s t s  as to wtietkier the "red ha i red"  assailant was 

vj s i h l y  inVox, ica t .ed  when B u r k e  served h i m  13 d r i n k  j . u s  t h e f o r ?  tlic 

assault. B u r k e  stated thaE he s e r v e d  h i m  b e t w e e n  f o u r  a n d  six 

d r i r i k s  I n  t h e  two hours  before  Lhe assault. Sucietto observed 

objective signs oJ: intgxication j u s t  bcforc  t h e  s s sa i i l c ,  ar 

apprnxi .matcly Lhe same t j . m e  as B u r k e  served t.he C i n a l  d r i n k .  A 

j u r y  (:nuI.d concl tide that. the assailant was v i s i b l y  ir . t .oxicatea,  

even if Ljurke failed to n o r i c e  j . ~ .  1jd1 K d d i c J  d l s ~  hci;.; ;net 

i ts burdcn ta s h c i w  t.hat. Sucietto' s r ' i ey l iger i t  .r;upervl si02 clairri 

m u s t  bc dismissed as a m a t t e r  o f  law; the a t t a c k  hcgan .in t h e  B a r  

and a quest j , .nn of fact exists as to whe-ther it may have  been 

avcrted if t .he  e s t a b l i s h m e n t  was proper  1.y staffed. 

R a d i o  Bar also seeks to preclude neuro%cg ica l  evidcricc 
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of Suciettc's i n j u r y  F ~ L  trial. The memorandum in s u p p o r t  of t h e  

mot ion  makes reference to a letter report prepared by a trrcat-lng 

phys7,c:an. 

the correctness of the physi .c ian '  s medical c o n c l u s i o n s .  

Counsel's c1pir:rion is not. r e l c v a n t  to t h j s  issue, 

regarding the evidence t.c: be presented at t r i a l  may be addressed 

at t h e  pre- t - r i  a1 con-ference direc:t.ed helow. A c c o r d i n g l y ,  it 

, .  In 2 memorandum c>€ law,  Ba . r  Radio's counsel quesCi.cnc 

and matters 

h e r e b y  is 

ORDERED LhaL Ear  R a d i . 0 ' ~  m o t i o n  f u r -  summary judgment 

(motion scquencc 0 3 )  i.s deni.ed; and  it f n r t - h e r  is 

OI<DERF:D t h a t  t h e  motion to consolidate (rno t io f i  sequence 

92) is granted to :he extcrit  that. the Inquest in S u c i e t t o  v 

Minth, i n d e x  r:uinber 108283/05, s h a l l  be held Together w i t h  thc 

tETial in t h i s  a c t i o n  so as Lo conserve judicial resources, and if 

this  action i . s  s e r t l e d ,  thc Incguest shall proceed f o r t h w i t h  

t h e r e a f t e r .  

Da ted :  April l!j/ 2007 
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