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SUPREME COURT OF TUE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART £h

Plaintiff, DECISION AND CRDER
~against- TNDEX NO. 100875/05
®ADIO BAR LLC, 112 BAR and “JOHN DOE”,

Defendants.

JANE S. SOLOMON, J.

Defendant Radio Bar LLC MOVES for summary Jjudgment
dismissing the complaint against 1t, Or alternatively, for ab
order limiting plaintifi’s proof at trial. By a separate mOLIoh,
radio Bar seeks leave to this action with Sucietto v Minth, index
number 108283/05, also pending before me.

As a preliminary matter, the motion for Summary
judgment is not supported by an affidavit and does not include
copies of the complaint oc any olher pleading {aece CPLR 3212017,
but the court can surmise the lawsull 15 one To recover damages
for personal injury. The motion To cousolidate also lacks coples
of pleadings, and notably is not served on anyone other than
plaintitff’s attorney. it appears from the court’s records that
{he defendant there is in default, and an inquest against him has
peen held in abeyance pending decision herein. On the mot Lo,
nowever, Plaintiff contends that the actions invoive different

legal issues.
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Plaintiff Braden Sucietio (“sucietto”) alleges that he
sustained injuries as the result of being assaulted by two men in
2 drirking establishment operated by Radic Bar (the “Bar”i,
l1ocated on East 159 Street in Manhattan. Sucietto left the Bar
to call for help; outside, he was attacked again after the
partender requested that the assallanis also leave ths Bar.
Sucietto sued Radico Bar under the Dram Shop Law (General
Obligations Law § 11-101), alleging that its employee served
drinks to the men who struck Sucietto, and +that the assailants
were visibly intoxicated. As against Minth, his claim is for
assault and battery.

Tr support of his claim that the assailants were
visibly intoxicated, Sucietto contends that he cbhserved them and
they appeared drunk. He also rclies on statement given to
claintiff’s investigator by Radio Par’s bartender, Brian Burke.
Burke said that he witnessed the assault, that the assailants
were drunk and had been drinking for a while, and tnat Burke had
just bought them a round of drinks before the assault. Aff. of
Tawrence B. Saftler, Esg., at Exh. 2. At his deposition, Burke
testified “hat he was the only employee in the Bar that night.
The Bar had a capacity of approximately eighty patrons, although
cnly twenty were present at the time of the assault. He saw

plaintiff being attacked after nearing the yells of other

patrons. He had sexrved rhe assailants at least fcour rounds of




[* 4

beer in Lwe¢ hours, and perhaps a shot or two of liguor. He
admitted he served Lhem a round on the house soon before the
altercation. He denied, however, that they were “wisibly drunx<”.

Sucletto testified at his deposition that he observed
his asgsailants just before the actack. He observed that the
principal assailant, described as the “red haired” one, spoke
loudly with slurred speech, was leaning over, acting belligerent,
and appeared to be “not sober.” Sucletto Deposition Transcript,
p. 188,

On this record, Bar Radic cannolt establish as a matter
ot law that it 15 not liable under the Dram Shop Law. A guestion
cf facl exists as to whether the “red haired” assailant was
visibly intoxicated when Burke served him a drink just before the
assault. Burke stated that he served him between four and six
drinks in the two hours before Lhe assault. Sucictto observed
cbiective signs of intuxication just before the assault, at
approximately the same time as Burke served the {inal drink. A
jury could conciude that the assailant was visibly irtoxicated,
even 1f Burke falled to notice lt. Bar Kadio alsc has aot met
its burden to show that Sucietto’s negligent supervision claim
must be dismissed as & matter of law; the attack began in the Bar
and a guestion of fact exists as to whether it may have been
averted 1f the establishment was properly staffed.

Radio Bar also seeks to preclude neurolcgical evidence
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of Suciette’s injury ab trial. The memorandum in support or the
motion makes reference to a letter report prepared by a treating
physician. In & memorandum of law, Bar Radioc’s counsel gquestiocns
the correctness of the physician’s medical conclusions.
Counsel’=s opinion is not relewvant o this issgsue, and matters
regardlng Lthe evidence tc be presented at trial may be addressed
at the pre~trial conference directed below. Accordingiy, it
hereby is

ORDERED that Bar Radico’s motion for summary judgment
(meticn seguence 03) is denied; and it further is

ORDERED that the metion to consclidate (motion sequence
02) is granted to the extent that the Inguest in Sucietto v
Minth, index number 108283/05, shall be held together with the
trial in this action so as Lo conserve judicial resources, and if
this action is settled, the Inqguest shall proceed forthwith
thereafter.

Dated: April L4, 2007
ENTER:
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