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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: EMILY JANE GOODMAN 
Justice 

PART ,2 
Index Number : 113576/2005 

' INDEX NO. 
SHINY CONSTRUCTION 
vs MOTION DATE 

261 FIFTH AVENUE 
Sequence Number : 003 

SUMMARY JUDGMENT 

MOTION SEQ. NO. 

MOTION CAL. NO. 

this motion to/for 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits - _  - -- 

Replying Affidavits .~ - ~. . .. 

/' 

Cross-Motion: 11 Yes U N O  

Upon the foregoing papers, it is ordered that this motion 

THIS MOTION IS DECIDED If\. ACCORDANCE 
WITH THE ACCOMPANYING MEMORANDUM DECISION 

Dated: 

Check one: FINAL DISPOSITION I 
Check if appropriate: 1 ! DONOTPOST 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : I.A.S. PART I7 

PI ai n I i ff, 

-against- Index Jfc 1 I3576/05 

26 1 
and 

EM 

FIFTH AVENUE, LLC, MICHAEL KUO CORP 
POWERS CHANG, 

This is a motion by defendant 261 Fifth Avenue, LLC (26 

pursuant to CPLR 3212, dismissing the action as againsl it. 

Plaintiff Shiny Construction Inc. (Shiny) commenced an action to rccover sums i t  claims 

it I S  owed as a result o r a  Subway sandwich shop build-out construction project it was involved 

with at 261 Fifth Avenue, New York, Ncw York (the Building). The relevant facts, as previously 

stiitcd by this court, are that defendant Powers Chang (Chang) sublet space for his Subway 

sandwich shop from non-par-ty Subway Real Estate Coiy. which lcascd the premises from thcn 

Building owner, non-party SMll Fifth Avcnuc LLC (SMII). 

Thc spacc nccded to be renovated, or “built-out,” to accortirnodate the shop, and rn or 

about November 2002, Chang contr-actcd with defendant Michael Kuo Cory. (Kuo) to be thc 

general contractor for his Subway build-out. However, Chang’s sublease mandatcs thc use or 

union labor and KLW was not a union employer. Conscqucnrly, Shiny, ;I union crnployer-, was 

brought in, in or about March of 2003, lo perfoiiii much of thc construction work in  Kilo’s stead. 

According to Shiny, KLIO xsumcd the position of construction manager- and Shiny agrccd to 

rinish the build-out projcct for an initial contract price ol‘$185,080.00, plus two change orders in 
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thc aniounts of $38,115.00 and $3,720.00 rcspcctively. According to Shiny, it pcrformed the 

general construction work, providing labor and materials as agreed, hut has only been paid 

$158,000.00, leaving a balance due and owing in the amount of $68,915.00. 

Consequently, in or about September 2004, Shiny conimcnccd the inslant action sounding 

in breach of contract, unjust cnrichinent, and for lien foreclosure i n  its attempt to rccoup moneys 

allcgcdly owcd. Shiny  named movant, Kuo, Chang as defendants in thc action. 261 Filth LLC's 

involvcmcnt stcrns from its purchase of thc Building in 2004. More prccisely, SMll convcycd 

title to the Building pursuant to a bargain and sale decd, dated February 11, 2004, to 261 Fifth 

LLC . 

Prior motion practice in  this action resultcd in this court's prior ordcr, dated August 18, 

2006, which, among other things, dismissed plaintiff's cause of action for licn foreclosure and 

vacated the Noticc of Pendency. 

Currently before this court is the motion by 261 Fifth LLC for an order dismissing the 

only cause of action against it, that of urijiist enrichment. Plaintiff's theory of liability against 

this defendanl is that, rcgardlcss of whether i t  requcstcd the work (and matcrids), 261 Fifth LLC 

had constructive noticc of the build-out and has reaped the benefits accruing from plaintiff's 

work. 

However, Shiny 's  cause of action for unjust enrichmentlquasi contract lacks mcrit and 

iiiust bc dismissed. 

[T]o rccovcr under a theory of quasi contract, a plaintiff must demonstratc that 
services were performcdfor the deferidmt rcsulting in  its un+just cnrichment. It is 
not enough that the defendant received a benefit from the activities of the 
plaintiff; if scrviccs were performed at thc behest of someonc other than the 
dcfcndant, the plaintiff must look to that person for recovery 
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( K a w i  v K-Tel Entertainment, Jnc., 172 AD2d 375, 376 [l” Dcpt 19911 [internal citations 

omitted; emphasis in the original]). It is undisputed that 261 Fifth LLC was not the owncr of the 

Building on the datc that thc last work was completed, and contrary to Shiny’s argument, any due 

diljgence conducted by 361 Fifth 1,LC would not have ncccssarily revealed noticc of Shiny’s 

claim becausc the lien was filed wine scvcn months after litle had passed from SMlI to 261 Fifth 

LLC. Morcovcr, thcrc is no evidence that plaintiff either entered into a contract with 261 Fifth 

LLC, or performed any of the workjbr 26 1 Fifth LLC. Nor has plaintiff cstablished that i t  was a 

third party bcncficiary o f  the deed covenant with rcspect to compliance with Scction 13 of the 

Lien Law which addresses lien priorities, but which does not crcatc liability where no liability 

previously cxistcd (m Wildman & Bernhardt Constr., .Inc., 273 AD2d 38 [ 1st Dept 20001); Ellirj 

Chingos Constr. Cow. v Carlton Properties, Tnc., 30 Misc2d 883 [Spccial Term, Queens County 

1961 I). 

Dcfcndant has, accordingly, dcrnonstrated its entitlement to summary judgment, thereby 

shifting the burden to plaintiff to “produce evidenliary proof in admissible Iorm sufficienl to 

require a trial of inaleiial yucstions of Fact on which he rcsts his claim” (Zuckcrman v Citv of 

New York, 49 NY2d 557, 562 [ 19801). To this cnd, plaintiff offers only “mere conclusions, 

exprcssions of hope and unsubstantiated allegations” which are insufficient to dcfeat the motion 

(id.). 

Accordingly, i t  is 

ORDERED that the motion for summary judgment is grantcd and the coinplaint is 

severcd arid dismissed as against dcfendanl 261 Fifth Avcnue, LLC, and thc Clerk is directcd to 

enter judgment in favor of this defendant with costs and disburscments as taxed by the Clerk; a i ~ d  
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it is furthcr 

ORDERED th:it thc remainder of the action shall continue. 

This constitutes the Decision and Order of the Court. 

Datcd: April 4, 20C17 

ENTER: 

EMILY JANE GOODMAN 
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