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Upon the foregoing papers, it is ordereq\that this metion

Pettitioner challenges the dctermination of the Ei\ of
New York Commission on Human Rights (“Commission”), which
dismissed his discrimination claim filed under Section 8-107 of
the Administrative Code of the City of New York (“Administrative
Code”). Respondent Scholastic, Inc. was petitioner’s former
employer; the individual respondents were petitioner’s co-workers
and supervisors. The Commission is not a party.

FOR THE FOLLOWING REASON(S):

The Commissicon determined that there was no probable
cause to petitioner’s complaint before it, and dismissed the
complaint. Petitioner requested a review of that determination,
and upon further review, the Commission issued a Determination
and Order After Review (“Order”), dated January 17, 2007. See
Exhibit B to the Petition. The Order affirmed the original
determination dismissing the complaint. It also stated that
“[plursuant to Section 8-123(h) of Title 8 of the |Administrative
Code], complainant has thirty (30) days after service of this
Order to seek review in the New York State Supreme Court.”

Petitioner commenced this action by filing on February
16, 2007. The petition seeks review of the Order, and upon such
review, Lhat this Court reverse the Order and remit it back to
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the Commission to investigate and conduct hearings. Petitioner
arques that further investigation is warranted because he
recently identified an eyewitness who is willing to testify that
defendants treated petitioner badly. Defendants’ cross-move to
dismiss the petition for failure to join a necessary party, i.e.,
the Commission. CPLR 3211(10}.

In opposing the cross-motion, petitioner contends that
the Commission is not a necessary party to this proceeding
because he is appealing its final decision. Since one does not
add a lower court as a party when one appeals to a higher court,
he argues, 1t follows that one does not need Lo include an
administrative agency as a party when appealing its final
determination. However one feels about the logic of this
argument, petitions seeking to review final administrative
determinations in New York State generally are required to name
the agency as a respondent. See Jeanty v New York State
Department of Corxrectional Services, 36 AD3d 811 (2d Dept. 2007)
(petition brought under Executive Law Section 298 dismissed for
failure to join New York State Division of Human Rights as a
necessary party). This case is no different.

Necessary parties are those who ought to be parties if
complete relief is to be accorded between the persons who are
parties to the action or who might be inequitably affected by a
Judgment in Lthe action. CPLR 1001(¢(a). In this case, the
pctition is made pursuant to Administrative Code Section 8-123,
which permits the Supreme Court to review final orders of the
Commission. The relief sought is substantially identical to that
sought in a petition to review a final administrative order under
Article 78 of the CPLR. 1If the petition were granted, the
Commission would be compelled to re-open an investigation into a
matter it has already deemed unfounded, and it has been denied
the opportunity to defend its action. Although the petition is
commenced under a provision of the Administrative Code, rather
than citing Article 78, the government agency that performed the
challenged action must be joined as a party. Jeanty, 36 AD3d at
81l1l; and scc Solid Waste Services, Inc. v New York City Dept of
Bovironmental Protection, 29 AD3d 318 (1% Dept. 2006).

Moreover, the proposed eyewitness testimony would have
no impact on the Commission’s findings that: petitioner did not
notify his employer that he had a medical disability requiring an
accommodation; that the accommodation he claims to have requested
was unreasonable; and that the alleged retallation- he was
discharged from his employment approximately twe months after he

fiied & complaint occurred only after petitioner failed to show
up for work for nearly a year. Determination and QOrder After
2
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Investigation, dated August 16, 2006, annexed to petition under
Exhibit B. Accordingly, it hereby is

ORDERED and ADJUDGED thet the petition is denied and
the proceeding is dismissed.

Dated: April[qy, 2007
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