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SI JPR EM I-: C 0 LJ K.‘l 
coi.mn OF NEW YORK : I.A.S. PART25 

: STATE OF NEW YORK 

X 
: 

: 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - -  

BRIDGE‘I’ HKOWN, an infant under the age 01 18 years, 
by licr mother and natural guardian, SIMONA BROWN, 
CLAUDIA BROWN, an infant under the age of 18 years, 
by licr motlier and natural guardian, SIMONA BROWN, 
SIMONA HROWN, individually, <and ERIC BROWN 

Index No.: 102434/05 

Cal. No. 12 of 1/22/07 

Plaintiffs, 

-against- 

1 I I {RMAN ROTH and HALSTEAD PROPERTIES, LLC, : 

Third-party Plaintiff, 

-against- 

FRED SMI‘I’I I PI ,UMR.ING, 

Third-party Defendant. 
X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

DcCRASSE, ,J.: 

In this pcrsonal injury action, third-party defendant, Fred Smith Plumbing (“FSP”), moves 

pursuant to CPLR 32 12, for summary judgment dismissing the third-party complaint brought against 

it by de~~ncianllthird-party plaintiff Halstead Properties, LLC (“HPL”). FSP also moves, pursuant 

to 22 NYCRR $ 130- 1 . 1 ,  for an award of costs and/or sanctions against HPL and its attorney for 

commencing a frivolous lawsuit. 
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FACTS 

In tlic iiiain action, filcd on February 18,2005, plaintiffs scck to recover for personal injuries 

allegcclly sustaiiicd as a result of a toxic mold condition in the condominium apartment they resided 

in at 1 hO West 8hL” Strect in Manhattan pursuant to a subleasc with defendant Herman Roth. HPL 

was the managing agent of the building. The complaint alleges that plaintiffs became aware of the 

presence ol‘a mold condilion in their apartment in January 2004, when building maintenance broke 

open the wall belween the living room area and the children’s room to repair a leaking pipe. 

Thereafter, plaintiffs hircd an environmcntal company who inspected the apartment and dctermined 

that a ha7ardous mold condition existcd. It is alleged that although defendants were notified about 

the mold growth in plaintiffs’ apartmcnt by letter dated February 18, 2004, defendants did not 

remedy Ilie unsal‘e condition until November 2004, approximately eleven months later. It is further 

alleged that because del‘endants hiled to timely remedy the hazardous condition, plaintiffs “were 

cnuscd lo wflkr  physical injuries, increased risk of future respiratory ailments, and diminished 

en.joyrnent of 1 ifc.” 

O n  March 27, 2006, HPL commenced a third-party action sounding in negligence, breach 

of contract, and common law indemnification and/or contribution against FSP, who was hired by 

Hl’L to pcrforiii ccrtain plumbing repairs at the subject apartment. By their third-party complaint, 

HPT, allegcs that 1:SP’s repair work was not performed “in a proper manner [and] causcd hrther 

damage to the subjcct premises.” 
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. .. 
- .- . . .. .__ 

DISCUSSION 

It is wcll settled that thc proponent of a summary judgment motion must make a prima lacie 

case showing entjtlenicnt to judgment as a matter of law, submitting sufiicient cvidence to 

demonstrate the absence of any inaterial issucs of fact (Atvarez v l’rospecl Hosp., 68 NY2d 320 

11986J). The failure to makc such a showing requires denial of the motion, regardless of thc 

sufiicicncy of the opposing papers (Winegrad 1 7  New York Univ, Med. C’tr., 64 NY2d 851 [ 19851). 

Once this showing has bcen made, however, the burden shifts to the party opposing the motion for 

summaiy j udgrnent to produce evidentiary proof in admissible form sufficicnt to establish the 

cxisteiice of a triable issue of fact (Zuckerman v City uflvew Ynrk, 49 NY2d 557 [ I  9801). 

1:SI’ now moves for summary judgment dismissing the third-party complaint on Ihc ground 

that no triable issue of f -x t  cxists because HPL cannot cstablish that the mold condition in plaintiffs’ 

apartment occurrcd as a result of the plumbing repairs made by FSP, or that FSP had any duty to 

locate the mold or advise anyone of its presence. Specifically, FSP argues that its only connection 

to the subject apartment was to perform plumbing scrviccs which included ( I )  repairing a leak in 

January 2004, ‘Lsoine weeks before plaintiffs adviscd defendants of the alleged existence of niold” 

iu their apartmenl, and (2) “adding sonic steel piping to the [plremises approximately 10 months 

latcr in November 2004.” 

In support of its molion, FSP submits the affidavit of its vice president, Oavid London. In 

his affidavit, London states that lie is a licensed master plumber, and that FSP is cngaged in the 

business oL installing, maintaining and repairing plumbing. London further states that in January 

2004, I I P L  hired FSP to repair a leaky pipe inside one of the wall’s of plaintiffs’ apartment. 

Anncxeci to the moving papers arc copies uf: ( I )  a work order, dated January 15,2004, and signed 
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by IIP1,’s employee, Santo Delgado; (2) a work ticket indicating that the mechanic on the job was 

5: taiilcy RLonca, and that he had to open up the wall betwcen the living room and the children’s room 

to locate tlic leak; and (3) an invoice, dated January 26,2004, addresscd to HPI, for $663.75 stating 

that on January 16, 2004, FSP “[flound lthc] source of [thc] leak to be due to [a] leaking flanged 

connection” and that repairs were made “to said flangcd connection using all iicw parts and material 

as requircd and tcsteci.” 

London fiirllicr stales that in late October 2004, HPL hired FSP to rcpair a stcam leak behind 

a wall in plaintills’ apartment. Arinexcd to the moving papers are copies of: (1) a work ordcr, datcd 

Oclobcr 20,2004, and signcd by HPL’s employee Luis G. Morales, indicating that therc was a steam 

leak in the “bedroom on tlic west side fa[c]ing south” of plaintiffs’ apartment; (2) a work ticket, 

dated October 29,2004, and signed by Moralcs, indicating that Kupo Ilervisevic was the mechanic 

011 tlic job, Ihat he brokc open the wall, and that he was going to replace the expansion joint on the 

following Monday; (3) a work order, dated Novcmber 1,2004, and signed by Morales, indicating 

that an old stcani expansion had to be removed; (4) a work ticket, dated Novernbcr 1, 2004, and 

signcd by Morales, indicating that Dervisevic had replaced the expansion joint with a ncw onc 

bccause thc old one “was not good”; and ( 5 )  an invoice, datcdNoveinber 10,2004, addressed to HPI, 

for $2,4 19.05 stating that on November 1,2004, FSP “installed one (1) new 3” expansionjoint using 

all new 3” black I;tccl pipe, fittings and material as required and tested.” 

FSP iicxt submits a copy of plaintiffs’ response to HPL’s demand for a bill of particulars. 

Plaintifls’ bill of particulars states that the hamrdous condition occurred because “a sleam pipe 

located i n  the wall separating the living room and children’s bedroom of the apartment . . . was 

leaking. The prolorigcd leak caused mold and sporcs to grow on the sheetrock walls.” The bill of 
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particulars fiirthel- states that “actual notice of the condition was given to [dlefendant on February 

18, 2004.” 

Finally, FSP submits a copy of the February 18, 2004 letter by which plaintiffs’ attorney 

notified I IPL and Roth about the mold condition in plaintiffs’ apartment. In his letter, plaintiffs’ 

attorney stated that “[ill is my  understanding that the building broke open a wall in the [plaintiffs’] 

apartmcnt in the latter part of January to repair somc watcr damage. However, it appears that the 

mold condition existed before that time and continues. In view ofthe fact that the niold condition 

(which is iii the wall betwecn [he living room and [tlic] children’s bedroom) can cause breathing 

problenis lor their children and can pose a health hazard, the blaintiffs1 retained an environmental 

company ( Futurc Eiiviroiiinental Designs Inc. in Syosset, NY) to examine the problem.” 

I lere, the evidencc tendered by FSP in support ofthe motion is sufficient to establish aprima 

fircic casc entitling it to summaryjudgment, thus shifting the burden to HPL to sliow facts sufficient 

lo rcquirc a trial o l  any material issue of fact (see Zuckerman, 49 NY2d at 562). 

In opposition, HPL states that the motion is premature because “depositions havc not yet 

bcen hcld, and thcrel’urc the extent of the work performed and the circumstances surrounding the 

work pel-fornicd by [FS‘P] has not yct been fully explored.” As such, HPJ, claims that the motion 

should be denicd because issues offact exist as to whether the hazardous mold condition was caused 

by water that ciitered the wall of plaintiffs’ apartment due to FSP’s negligence in performing its 

repair work on JanLiary 15, 2004, and whether the work performcd by FSP on Octobcr 29 and 

Novernbcr 1,2004 was in the same location as the work it pcrformed on January 15,2004. IIPL also 

claiiiis that an issue offict exists as to “whcn the mold first started to appear in the subject location.” 
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I IPL hils to rebut FSP'sprirncrLfacie showing that its plumbing repair work did not causc the 

hazardous mold condition in plaintiffs' apartment. The submissions reflcct that the mold condition 

cxisted bcfore FSP performed its repair work at the subject apartment. Also without merit, is the 

argument that outstanding discovcry renders summary judgment premature. J-IPL fails to show that 

any hcts cssential to opposc the motion arc in FSP's exclusive knowlcdge and possession, a i d  could 

not bc oblaincd by discoveiy (see C:PI,R 32 12 [ f l ;  see nlso Perm v Brtcx Cab Corp., 25 1 AD2d 157, 

160 [ 19981 L"summnry judgment motion may not be defeated by a claim o f  unconducted discovery 

unless tlic opponcnt has made a showing of reasonable attempts at discovery and that discoverablc 

fads would givc rise lo a triable issue"]). Mere hopc and speculation that additional discovery might 

iiiicovcr evidence sirfticient to raise a triable issue of fact is not sufficient (see Ordnnez v Levy, 19 

A133d 385,386 [2005]; Mcrzzuferro vHarterumnCorp., 218AD2d643,644 [1995]). HPJ,contcnds 

that since thc "cxact circumstances of the work performed is not known," it should be allowed to 

deposc FSP's two mechanics, Stanley R.zonca and Kupo Dervisevic. HPJ,, however, has f d e d  to 

establish that it could not have deposcd those nonpartics during the almost onc year between the 

~~7n1menccimenl o f  the third-party action and the instant motion herein (see Suntangelo v Fluor 

C'on.ctr.zic:lor,s fd., 266 AD2d 893, 894 [1999]). "Where the party opposing a motion for summary 

judgment claims [hat a defense depends upon knowledge in the possession of the moving party, the 

motion will still be granted ifthe party opposing the motion has failed to ascertain the facts due to 

its ow11 voluntary inaction" (Twining, Ntlmia &Hill v RwdMem. Hosp., 89 AD2d 432,434 [ 19821). 

Hcrc, the motion is opposed only by the affimiation of HPL's counsel, who does not have 

personal knowledge of the facts, and whose speculation that discovery might uncover evidcnce 

suIlicicnt to raisc a triablc issue of fiict regarding F'SP's' allcged negligence is insufficient to defeat 
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FSP’s prirnLrfircic showing of entitlement to summary judgment (see Gomez v Summy’s Tramp., 

Inc., 19 AJ13ci 544 [2005 I ) .  Furthermore, in view of the fx t  that HPL had personal knowledge of 

the rclevant Facts uiiderlying the incident, since its two employces Santo Delgado and Luis Morales 

approvcd the plum bing repairs by signing FSP’s work orders and work tickets, HPL’s purported need 

to conduct discovcry does not warrant denial of the motion (sa ErniZ Nor.ric & Son, hnc. v I,. P. 

TrLmsp., IYIL*.,  30 AD3d 368 [2006]). Thus, €IPL has failed to demonstrate an evidentiary basis to 

suggest that additional disclosure might lead to relevant evidence. Accordingly, FSP’s motion for 

suinmaiy .j udgmcnt dismissing the third-party complaint is granted. 

‘I’he branch of the motion by which FSP seeks an award of costs and/or sanctions against 

HPI, and its altol-ney pursuant l o  22 NYCliR 130-1.1 is dcnied. The commencement of the 

third-party action docs not appcar to bc frivolous inasmuch as plaintiffs allcge in the complaint and 

bill o r  particulars that they were injured due to “inadequate repairs’’ presumably made by FSP. FSP 

has failed 10 sct forth any basis to conclude that HPL or its attorney’s actions warrant the imposition 

of such an award (.we o em rally Navin v Mo,rquera, 30 AD3d 883 [ZOOS]). 

CONCLUSION 

Unsed on the foregoing, FSP’s inotion for sumniaty judgment is granted to the cxtent that 

thc third-party complaint is dismissed. The branch ol the niolion by which FSP seeks an award of 

costs aud/or sanctions pursuant io 22 NYCKR 130-1.1 is denied. The Clerk is directed to enter 

j udgmcn t accordingly. 

‘lh i s co 11 s ti t ti tcs the decision and 

13A‘IED: 
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