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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: Hon. Charles J. Tejada, Justice PART 50N 

In The Mattcr of the Application of 
ARNAV 1NI)USTRTES IN(:., ZODIAC 
PROPERTTES, INC., and 
A R N A V  ItETIIIEMENT TRIJST, 

Petitioners, 
INDEX NO. 109898/06 
MOTION DATE 
MOTION SEQ. NO. 001 
MOTION CAL. NO. . .- 

-AGAINST- 

NEW YORK CITY WATER BOARD, 
CITY OF N E W  YORK and NEW YORK 
ClTY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Respondents. 

~ 

The following papers, numbered I to -. were read on this motion to/for ., 

Notice of Motion/Order to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits 
- on7 

. -  Replying Affidavits .- 

Cross-Motion: 0 Yes 0 No 

Upon the foregoing papers, it is ordered that this Petition is denied as per the 

attached Opinion, Decision and Order. 

Dated: March 27, 2007 
J.S.C. 

Check One: X FINAL DISPOSITION I7 NON-FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YOKK COUNTY: PART 50 

In The Matter of the Application of 
ARNAV INDUSTRIES INC., ZODIAC 
PROPERTIES, INC., and 
ARNAV RETIREMENT TRUST, 

Petitioners, 

X ____________________I______________________--------------------____ 

Index No. 109898/06 

OPINION, DECISION AND 
ORDER 

bOK< A JIJDGMI.‘N.I UNI)F.r< AI<TK71,F 78 OI”1‘111: 

L)L(’LA I<ATORY JIJLIGMLN’I , 
T‘IVII. PKAC.TIC’E I A W  A N D  KIJLLS ANLI  im A 

-AGAINST- 

NEW YORK CITY WATER BOARD, 
CITY OF NEW Y O N  a id  NEW YORK 
CITY DEPARTMENT OF 
ENVTRONMENTAJ PROTEC‘HON, 

Respondents. 
.~ ... . - 

TEIAnA, C.J., .l..S.C. 

Pursuaiit to Ai-ticlc 78 of the Civil Practice Laws and Rules, the scopc of this Coiid’s 

review of an administrative agciicy’s determination is limited. Jn reviewing an agency’s 

decision, the oiily dctermination to bc niade is “whethcr a delennination was madc i n  violatioil o r  

lawful procedures, was affected by an error ollaw, or was arbitrary and capricious or an abuse of 

discretion.” CPLR 7803131; Muttcr qfPcll 11. H o m d  oj‘Hdumtioti, 34 N.Y .2d 222, 356 N.Y S . 2 d  

873 ( 1  974), Thus, the fiinction oftlic Clourl iipoii an applicaliori ofrclief under CPLR Article 78 

is to dctcmiine, upon tlic proof before the administrative agency, whelher the detenniiiatiorl had a 

rational basis in the record or was arbitrary aiid capricious. F(ini1lc I). NYC‘ C‘oncilicrtion unrl 

Appcds Dourd, 90 h.D.2d  756, ( 1 ”  Dep’t 1382) aWd 58 N.Y.2d 952 (1983). 

I n  the case at bar, the pctitioriers scck rcversal olrcspondent’s, Ncw York City Water 

Board (Waler Board), dccisioiis dated May 12, 2006, May 12, 2006, April 24, 2006, and March 

3, 2006, that imposed surcliar-,uc penalties cm thc four residential r-cal propertics (the “proper-tics”) 

1-ecciviiig water arid scwcr services for railiire to timely install water iiictcix, as pcr thc time line 

set by the respondent Dcpai-tmerit or‘ Eiivil-onmental I’rotcction (LIEP), Pctitionei-s argiic thal, in 

light oj’thc fact that ;1 WOI+ order wils prcscnt fc>r h e  IIEP to install ;1 water t1leteJA fbr 441 W C S ~  
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End Avcniie, that tlic decision to impose a suidiarge 011 this properly was a clcar violation of the 

surcharge regulations and DEP’s billing policies, arbitrary and capricious conduct, an crrcir of 

law arid an abusc of discrction. Petitioners also argue that sincc petitioners had no opportunity to 

coinply with l he  surcharge provision because they did not receive riotice of the impending 

siircharge, that the decisions by tlic Water Board to impose surcliargcs on thc ollier properties 

(307-309 Mot1 Street, 120 Riverside Drivc and 540 East 6“’ Sheet) was a c l e u  violation ortlie 

surchrtrge regulations and constituted arbitraiy and capricious conduct, ax1 crror or law and ai1 

abuse or  discretion. Petitioners also scek a cieclaratoryjud~nent that the sui-charge penalty and 

its cnforcemcnt, on sewer chargcs for fisc31 year 2001 and 2002 is illegal arid unciiforceablc and 

in dircct contravcntion of the clear and unamhiguous langirasc of the rate schcdules. 

Kcsporident Water Board argues that their surcharge detcriiiinations were not arbitrary or 

capricious, an abuse of discrelion or the rcsult of an c1-w of law. Respondents itrge this court to 

disiniss tlic instant petition since they argue that none ofthe petitioners requested that DEP 

install tlic water imetcrs or havc water meters i1ist;illed by a private pluniber by lhe June 30, 2000 

deadline. All New York City properly owiicrs wcrc given notices of this rcquireiiicnt begiiiiiing 

in 1995 with their miual  frontage bills arid therealter on sevcral other occasions iiicluding the 

final warning notices sent to pctitioncrs in 1999 anti 2000. 

A review of the rccord bcfore this Court shows that each of respoiideiits’ decisions is 

supported by a ratioiixl basis iii the rccord and is neithcr arbitrary or capricious, an abusc of 

discretion 01- contrary to law. Thc record shows that petitioners wcre well advised with morc 

than adequate notice and timc to makc acconiiiiodations to havc water meters installcd in  their 

premises (at no chargc) as parr o f a  city wide erlbrt to proniote water conservation and pursuant 

to a consent decree wherchy the DEP was I-eqLiircd to install or cause to bc installcd water meters 

in more tliaii 600,000 buildings in Ncw York City. In :iccortlance with the consent decree, in 

1995 DEP began elforts to notify its customcrs dmut the requireincnt to havc watcr mews 

installcd. By 1999, the over 100,000 properties that failed to havc watcr meters installed were 

notified that failure to do so would result in  surcharges ir tlic water meters were not installcd by 

April 14, 2000. hi addition to thesc nolices, there were sevcral newspaper aiticles that discitsscd 

the rcquii-eiiicnt to install watcr iiietcrs and a surchargc for fiiilur-e to do so. 111 October 1000 and 

therealter in March 2000, surcharge notices wei-c sciit t o  these buildiiigs which included thc 
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bujldings owned by pelilioners. Moreover, the April 14, 2000 deadliiic to install the water 

meters or r-cqucst thrzt tlic nzeteis be iristri1lcr-l was extendcd until 1 u ~ i e  30, 2000. There is nothing 

in llie 1-ecord to show that petitioner’s complied with the mandate to eilher install the water 

iiictcrs by June 30, 2000 or make a request with the DEP by J i m  30, 2000 lo have the watcr 

rnelers installed. Ftirthennore, petitioner’s claim Ihat tlicrc was a work order in efkct for tlic 

installation of the water meter for the property located at 441 West End Avenue was found to be 

without merit. Consec~uently, petitioners’ claiiiis that they were not notified of the impending 

surchargc for failure lo coinply with the citywide watcr meter inslallation program and tlic 

iilleniatives presenled lo lheni in an effort lo avoid the surcliarge has 110 support in the record. 

Fui-tlicr, that portion of thc petition seekiiig a dcclaratory judgemcnt must also be dcnicd. 

See Mntfcr. of77 Rcrdty, LLC‘ I) .  New Yodr Cvip Wuter Uour.rE, 16 AD3d 247 ( I ”  Dept, ZOOS). 

Finally, this Court h d s  that respondents’ detenninatioii that iipheld thc surcharge is 

rational, proper, not arbitrary or capricious, or an abuse of discrelion or the rcsult o fan  e i ~ o r  of 

law. See, Kudiri Mmugemcnt Cotipxiijl 11. Ncwi York StcrtrJ I)ivi,siori of HoLisiriK m u ’  Cotiitnitrzity 

Reiicw~il, 215 AD2d 243. 

Consequently, the petitioners’ Article 78 application is dismissed. 

This constitutcs the opinion, decision and order of this Court. 

New York,  New York 
Mal-ch 27, 2007 

J.S.C. 
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