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MOTION SEQ. NO. 

Saint Vincent's catholic Medical 
MOTlON CALL NO. 

The following papers, numbered 1 to were read on this rpgtlon to/for 

.. 
n 

0 

Notlce of Motion/ Order to Show Cbuse - Affidavits - Exhibits ... E 
An8werinn Affldavits - Exhibits (c" 

...- - 
Replying Affidavits 

Cross-Motion: @ Yes 0 No 

Upon the foregoing papers, it is ordered that this motion by defendant 

St>-Vincent's Medical Centerr snd the cross-motion by defendant TaIhJ for an 

order changina the veriue of this actlon from Bronx County to  N 

County, are denled. 

St. Vincent's had prevlously filed a m o t h  to change venue .on the 

ground that Bronx County was not a proper county In that none qf the 

parties resid6 in that county and that plaintiff and the hospital 4are residerits 

of New York County. Defendant TallaJ filed an affirmation ih support,of that 

motion. The motion was marked withdrawn withoutaprejudice due to  the 

automatic stay put in p lam upon the bankruptcy flltng bf St. Vincent's. That 

stay has now been lifted and the defendants have renewed their request for 

8 change of venue to New York County. 

The record shows that on July 8, 2005, St. Vincent's served plaintiff 

with a demand for a change of place df trial t o  New "Yrk County. Plalntiff 
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did not oppose that demand by an affidavit pursuant to CPLR 51 1 (b) 

showing that her choice of venue was proper, but instead sent a letter from 

counsel stating that the demand for a change of 

St. Vincent's filed its motion to change venue on July 28, 2005. 

I 

I was denfed. 

I 
In opposition to  thd motion, plaintiff argues that the motlon is untitnely 

in that it was not made within 15 days after service of the demand to 

change venue, and that in any event, venue Is proper jn Bronx Ca'unty 

because plaintiff resided In that county at the timd that the action wa 

commenced. Regarding the tirrbllness of the mdtion, defendhnt St. Vincent's 

argues that because it served its demand for a chqngle of venue by mail, the 

five days for plaintiff to  respond pursuant to CPLR 5'1 1 (b) is exterided to 10 

days pursuant to  CPLR 2.103 (b) (21, and that defendant also should have I 

1 

1 

I the benefit of an sddltional five days, for a total of 20 days, to move'to 

change the place of trial. Under that scenario, tha motion was timelyi 

Plaintiff strenuously apposes the applicatian of 

situatirrn, and cites the First Department's holding in 

(277 AD2d 151 [2000]) that the five day extermion for service bf papars 

dbes not benefit the party making servlce by m'ail.tHokever, thbre is support 

far defeddant'a argument that it should be affarded an additional five dabs to 

move for a Change of venue (see Weat's McKinney's "Forms Civil PractSc 
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Law and Rules 5 2:404). 'And, theThompson case did not involve 8 altuatlon I 
I 

I where defendant needed to  sed If thbre would be a redponset from plaintlff 
i 
I before it filed a motion for relief. Rather, 

CPLR 321 ? (d). In contrast with ThompsoQ, the defendant here served a 

ddalt with ;I motion ' I  

dismiss the affirmatlve defense of lack o 

I 
i 

demand for a change of venue by mail, sd plalntiff had 1Q days 

If defendant were held to the 15 days set forth in CPLR 51 1 (b), then It is 

conceivable that defendant would have only a few days after receivingt 

plaintiff's response to assemble and file the motlan for a charlge of venue. 

I 

1 In any event, w e n  assuming for the sake of argument that this motlon 
~ ' I  
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is timely, defendant has not shown that Bronx County is an improper venue. 

Plaintiff has submitted a copy of a lease for an apartment in the Brorlx dukhg 
the relevant period, and affidavits by her and her mqther support her 

I 

I 
I 
I 
j 

contention that she resided in Bronx County when this action was 

commenced. The affidavlt of the superintendent of the Brohx apartment 

proffered by defendant does not indicate that plaintlff did not reside in that 

apartment when this actlon was commenced in May 2005. Nor does the 

affidavit from St. Vincent's General Counsel, Mr. Hoering, show that 

plaintiff did not reside in Bronx County in April 2005. he states that he has 

examined plaintiff's medical records from St. Vincent's and a 

St. Vincent's clinic, and that on occasions between January 2000 and 

October 2004, plaintlff filled out1 a form indicating that she lived at Post 

Avenue in Manhattan. As this court pointed out t o  counsel during oral 

argument of this motion, there was no proof that plaintlff had been the one , 

filling out those forms reviewed by Mr. Hoering'. Additioma1ly;the time frdma 

that he identified in his affidavit did not demonstrate that plaintiff resided in 

Manhattan when this action was commenced in May 2005. 

I 
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/ 
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Finally, while the failure of plalntlff to serve an affidabit 'in response to  

defendant's demand would support a transfer of venue to the county 

demanded by defendant if plaintiff had selected titn improper venud (see 
bvnch v. Cvp r w  Sash & Door Co.. Inc., 272 AD2d 260 [20001, there has 

not been an improper selection of venue in this instance. 

I t  

I 

I 

I 

\ 

'To the  extent t h a t  defendant's sur-reply attempted to 
address this concern raised by the  court  and tot supplement itH 
shbmission on this issue, it is improper. The courk granted 
defendant leave to submit a sur-reply only with respect to 
plaintiff's argument t h a t  defendant waB not entitled ta a five 
day extension of time to move f o r  a change 6f venue pursua,nt to 
CPLR 2103  (b) ( 2 ) .  I 

I 
I 

I 
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Accordingly, the motion and cross-motion are denied. 

Check one:. fl FINAL 
Check If appropriate: 
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