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' ‘Franci'sce Montan ( INDEX NO. ‘ 110497/05
. | 4,0’? “ ~ 0TIO’N.D'ATE | 2/22/07
Y- % ' .‘ ' ' R ‘
(, A MOTION SEQ.NO._. ' =~ 002
o Salnt V|ncent s Cethollc Medlcal Center‘%%?lr S

% MOTION CALr NO.‘ -

The following papers, numbared 1 to were read on this motion to/for

- PAPERS NUMBERED

ﬁ;t

Replylng Affidavits

T‘Cross -Motion: N Yes ‘D No

. ;:"Upon the foregomg papere it is ordered that thls motion by defendant _
. St Vincent's Medical Center and the cross- motlon by defendant Tallaj for an .

order changing the venue of thle actlon from Bronx County to New York

County, are denled

~ St. Vincent' s had prevlously filed a motlon to change venue on the

.-ground that Bronx County was not a proper county In that none of the |
'=part|ee reside in that county and that plaintiff and the hoepltal are resrdente |
| of New York County Defendant Talla] filed an efflrmatlon in support,of that

‘motion. The motion was marked withdrawn W|thout prejudlce due to the

stay has now been lifted and the defendants. have renewed their request for

| a change of venue to New York County.

The record shows that on July 8 2005 St. Vlncent 8 served plaintiff

. vanth a demand for a change of place of trial to New York County Plelntiff

‘| automatic stay put in plaoe upon the bankruptcy fIIlng of St. Vincent's. That = o
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_did not oppose that demand by an affidavit pursuant to CPLR 511 (b)

. showmg that her choice of venue was proper, but mstead sent a Iettar from

| \‘\j \‘;:_‘"counsel statlng that the demand for a change of Venue was denied |
\f“'_:\_'.:;St Vlncent s filed its motion to change venue on July 28 2005. \ |
| In opposmon to the motion, plaintiff argues. that the motlon is untlrnely o
‘\“;ln that it was not made W|th|n 15 days after serwce of the demand to
| -gchange venue, and that in’ any event venue is proper |n Bronx County
\ -""\/ because plamtlff remded In that county at the trme that the actlon was B
R “commenced Regardlng the tlmellness of the motlon defendant St Vincant s
argues that because it served its demand for a change of venue by mail, the *

: five days for plalntlff to respond pursuant to CPLR 511 (b) is extended to 10‘,; :

days pursuant to CPLR 2103 (b) (2), and that defendant also should have

the benefit of an additional five days, for a total of 20 days. to move to

‘ change the place of trial. Under that scenarlo, the motion was tlrnelyr ;

Plaintiff strenuously opposes the appllcatlon of CPLR 21 03 (b) to thls

- situation, and c:|tes the First Department 8 holdlng in Th

(277 AD2d 151 [2000]) that the five day extenslon for servuce of papers N
. dOes not benefit the party maklng service by mall However, there |s support '
| ;for defendant's argument that |t should be afforded en addrtronal fIVe days to B
. move for a change of venue (see West's McKrnney s Forms Civll Practice \
. Law and Rules § 2: 404) And the hompgg case dld not mvolve a sltuation“"‘
'where defendant needed to see if there would be a reSponse from plaintlff | \‘
‘.\jbefore it filed a motlon for rellef Rather; Thomp gn dealt W|th a motlon to
‘;,»’;f;_;x_f,d|smiss the afflrmatlve defenae of lack of jurlsdlctlon pursuant to ' s
““i';CPLR 3211 (e). In contrast with Thompson, the dafendant here served a | |
’ ‘,'demand for a change of venue by marl 80 plalnt|ff had 10 days to respond -
I defendant were held to the 15 days set forth in. CPLR 511 (b) then lt |s o
B conceivable that defendant would have only a few days after. recelving
| "plamtlff 8 reSponse to assemble and f||e the motlon for a change of’ venue

: In any event, even assumlng for the Sake of argument that this motlon |
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is timely, defendant has not shown that Bronx County is an impropar venue.
‘;\;,‘Plamtlff has submitted a copy of a lease for an apartment in tha Bronx during _
‘: tho relevant perlod and affidavrts by her and her mother support har |
o _contantion that she resided i in- Bronx County when this actlon was B
- commenced, Tha affldavlt of the supanntandont of the Bronx apartment
. profferad by defendant does not indicate that plaintlff dld not ramde in that

_'-apartmant whan this actlon was commanced in May 2005 Nor doaa tha

plaintiff did not reside in Bronx County in April 2005. He statas that he has
' oxamlned pIaIntlff's medical racords from St. Vlncant s and a

st Vincent's chnlc and that on occasrons batwean January 2000 and | _:{

October 2004, plaintiff filled out a form mdicatlng that sha Iivad at Post

: \__Avenua in Manhattan. As thls court pomtad outto'counsal during oral |
gargumant of thls motion, there was no proof that plalntlff had boan the one: ” |
'f||Iing out thoso forms reviewed by Mr. Hoaring Addltionally, ‘the time frama\u R

 that he ldontifmd in his affidavit did not damonstrate that plalntlff residad in. |

- Manhattan whaen this action was commanced in May 2005.

Finally, while the failure of plalntlff to serve an affldaVIt in rasponsa to,

defandant s demand would support a transfer of venue to tha county

demanded by defendant if plalntlff had selected an improper \ranua (g_a
Lynch v, Cyprug Sash & Door Co., Inc., 272 AD2d 260 [2000] thera has

not been an improper salactlon of venue in thls instanca - \ ‘ \‘-?

Al

lTo the extent that defendant's gur- reply attempted to

;address this concern raised by the court and to supplement its
~stbmission on this issue, it is improper. The court granted

‘defendant leave to submit a sur-reply only'withirespect to
‘plaintiff's argument that defendant was not entitled to a five

day extension of time to move for a change of venue pursuant to
CPLR 2103 (b) (2).

‘-3;

| f‘afﬁdawt from St. Vincent's General Counsel Mr. Hoerlng, show ‘that s
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Accordingly, the motion and cross-motion are denied.
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