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SIIPREME C.’OLJRT : STATE OF NEW YORK 
COUNTY OF NEW YORK : I.A.S. PART 25 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
‘rr-w CIOMMISSIONERS OF THE STATE 
INSURANCE FUND, Index No.: 402792/06 

Plaintiff, Cal. No.: 127 of 1/19/07 

-against- 

GREGORY IOVINE, CAROL BUS TRANSPOR‘I’ATION A 
CORP., 01,Y HLJS COW., and 57‘h STREET 
I’ R A N  S P ORTATI ON, 

Defendants. 7 ? 

Ikfciidants move lbr an order, pursuant to CPLR 3211 (a) (7), dismissing the entire 

complaint for LiilLire lo state a cause of action. 

FACTS 

Plaintiff comincnced an action in Supreme Court, New York County, entitled The 

C-’otnrniss tonc~r,\ of‘thr Stute Insiirctnce Fundv Cupie Transportation Corp., Buyview Trunsporlulion 

C’olp ~ C ’rrro I Ttmsportation Chrp , Roc Roe Trunsporlution Corp., Olympia 7’ransportution Corp,, 

tn7d Brook Bus (-‘or/), Tndcx No. 4106001/02, seeking to recover $58,738.20 in unpaid workers’ 

coinpcnsntion irisLirance premiums, plus interest, costs and disbursements. On December 13,2002, 

plaiiitiiY obhined a default judgnicnt against the debtor corporations in the amount of $92,967.79, 

01. which $92,967.79, together with interest thereon from Dccember 13, 2002 remains due and 

unpaid. On .luly 14,2006, plaintiff commenced the instant action against defendant Gregory Iovine, 
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iridivid~ially, and corporate defendants Carol Bus Transportation Corp.(“CBT”), Oly Bus C o y .  

(‘bOBC’’), and 57”’ Street Transpodation Corp. (“57‘h Street”), seeking a judgment declaring that 

CH‘I‘, OBC and 57‘h Street (collectively the “successor corporations”) are thc alter egos of the debtor 

corporatioris and Ihcrei‘ore, thc successor corporations and thc individual defendant, Iovine, are liable 

for the r)cceniber- 13, 2002 judgmcnt. 

DISCUSSION 

“When assessing thc adequacy of a complaint in light of a CPLR 321 1 (a) (7) motion to 

dismiss, tlic court niust afford the pleadings a liberal construction, accept the allegations of the 

complaint as true and provide plaintiff,. . ‘the benefit of cvery possible favorablc inference ’ ”  (AG 

[-’upi/ul b7uriding J’m-/rier,sr L. P. v Slute S t .  Bunk and Trust Co., 5 NY3d 582, 591 [2005], quoting, 

J m n  1) M w t i n ~ ~ z ,  H4 NY 2d 83, 87 [1994]). Affidavits and other cvidence may bc used freely to 

preservc inartfully pleaded but potentially meritorious claims, and the court’s attcntion should be 

Locuscd on whelher the plaintiff has a cause of action rather than on whether hc or she has properly 

stated one (Xovcl lo  v Orofino Really Co,, 40 NY2d 633,635-636 [ 19761; Guggenheimer v Ginzhurg, 

43 NY2d 268, 275 [ I  9771). The rclevant inquiry is whether the requisite aJJegations of any valid 

c m s c  ol‘action cognizable by the court can be fairly gathered from the four corners ofthe complaint 

( k i d q )  v 1-1 >lgu\tim), 2 1 AD2d 60, 64-65 [ 19641). 

Ilcfendants move to dismiss the complaint on two grounds. First, defendants maintain that 

plaintif‘has failed to state a valid cause of action for fraud or piercing the corporate veil inasmuch 

as plaintifl’s c la im are not pleaded with the specificity required by CPLR 301 6. Second, defendants 

iiiaiiitaiii that the complaint as a whole fails to state a cause of action such that the court and 
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defendants are apprised of the subjcct mattcr of the controversy as required by CPLR 301 3. In his 

affidavit in support of the motion, lovine does not dispute that he was the sole shareholder, officer 

arid director of. tlic debtor corporations and thc successor corporations. However, Iovine avers that 

with tlic exception olCR‘I‘, all ofthe debtor corporations and the successor corporations have ceased 

operations. Iovilie lurthcr avers that “[wlhen each corporation ceased operations, none o f  its assets 

. . . wcrc transfcwcd into any other existing corporation.” Additionally, lovine avers that “[thc 

s~iccessor corporations] did not begin doing business until Decembcr 2004[,1 which is several years 

after thc [debtor corporations1 ceascd operations.” Thc court notes that lovine has not submitted a 

certificate ol‘ incorporation for each o l  the swxsso r  corporations indicating when their corporate 

existence began. 

In opposition, plairitifi‘argues lhat thc allegations in thc complaint are sufficient to warrant 

piercing the corporate vcil and treating Iovine, and each of the successor corporations as a single 

perr;onaliiy for the purposes of’ cnforciiig the judgment that plaintiff obtained against the dcbtor 

corporations. P l a in t i l h scs  its argument on allegations that Iovine, as the sole shareholder, of’ficer 

and dircctor ol’thc six debtor corporations and the three successor corporations, exercised complete 

domination and control over all nine corporations. Thus, plaintiff argues that Ioviiie and the 

siicccssor co~pratioiis  arc liablc for tlie judgment entered against the dcbtor corporations based on 

a picr-cing [lie corporate vcil theory in that thc successor corporations arc the alter cgos of the debtor 

corporations. Plaintiff further argues that Iovine can be held personally responsible for the judgment 

because hc fraudulently transferred the assets of the debtor corporations to the successor 

corporations, without consideration. Lastly, plaintiff argues that defendants can be held liablc for 

thc judgment under the theory that the transfers cffected a de facto merger between the debtor 
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corporations and the S U C C ~ S S O ~  corporations. 

Cknerally, “piercing the corporate vcil requires a showing that: ( I )  the owncrs excrcised 

conipletc doiniiiativn oi‘ thc corporation in respect to the transaction attacked; and (2) that such 

domination was used to coinniii afraud or wrong against the plaintiffwhich resulted in the plaintifi’s 

injury“ (hhrtter of’n/forri.v v New YorkState Depr. qf Tuxation andFin., 82 NY2d 135, 141 [1993]; 

How1c.r 1’ Lvrico, 163 A112d 771, 773 [1990]). “Under New York Law, the corporate veil can be 

pierced wherc therc has k e n ,  inter diu, a failure to adhere to corporate formalities, inadcquatc 

capitalimtion, use of corporate funds for personal purpose, ovcrlap in ownership and directorship, 

or conimoii iise of oilice space arid cquipnient” (Forum Ins. Co. v Texurkomo Trunsp. Co., 229 

AI1211 34 1,342 [ 1996 I). Though total domination is the key to piercing thc corporate veil, evidence 

01. control alone does not suffice “without an additional showing that it led to inequity, fraud or 

rnall’easance” (TNS Holc1ing.r 1n.c v MKIScc. (70rp., 92 NY2d 335, 339 119981). Given the courts’ 

reluctance to  disrcgard thc corporate form, a plaintiff must allcge, with the requisite “particularizcd 

statemeiits detailing fraud or other corporatc misconduct,” facts that would warrant piercing thc 

corporatc veil (Shcridm Broadcmting Corp 17 Sinnll, 19 AD3d 33 1 ,  332 [2005]; Sheinberg v 177 

E 77, 248 AD2d 176, 177 119981, Zv denied 92 NY2d 844 [l998]). A plaintiff is not required to 

plead or prove actual fraud in ordcr to pierce the corporatc veil, but must prove only that the 

individual clefendant’s control ofthc corporate defendant was used to perpctrate a wronghl or unjust 

aclk)w:ird plaintilT(Ko~e1l~i ~Dt lrner ,  283 AD2d 1026 [2001], Ivdmied96NY2d 720 [2001], rearg 

denied 286 A132d 1003 [2001]). 
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Plai ntil‘f sceks to piercc the corporale vcil between the debtor corporations and the successor 

corporations, imd recover thc judgment it obtained against the debtor corporations directly from 

Iovinc and the successor corporations on the ground that Iovine used his domination and control to 

traiisfer asscts from tlic debtor corporations to the successor corporations so as to prevent plaintifl‘ 

horn satisfying its judgment. The instant complaint specifically alleges that lovinc was the sole 

sharcholdcr, offker and director of the debtor corporations and the successor corporations. It is 

further allcged that the debtor corporations and the successor corporations were under the 

doni ina t im and control 01‘ Iovine, that the successor corporations arc the alter cgos of the debtor 

corporations, and h a t  Tovinc caused the debtor corporations to transfer their business operations lo 

the siwessor corporations without consideration. It is also alleged that the debtor corporations were 

in the business of providing transportation to children attending thc New York City public schools, 

and that the wccessor corporations providcd the same type of service. The successor corporations 

allegcdly “usecl substantially the same employces as were used by the [debtor corporations] prior to 

the tirile their busincss operations ceascd, continued to perform substantially thc same type of work 

that was perfornicd by the [debtor corporatjons] arid serviced thc sanic clients as were serviced by 

the [debtor co i~or ; i t i~~i~s] .”  lovinc is alleged to havc transferred the debtor corporations’ “buses and 

other vehicles, . . equipment, money, accounts receivable, office furniture, telephone numbers, . . . 

o f k e  space, [and] corporate opportunities” to thc successor corporations. Iovine is also allcged to 

have caused thc debtor corporations to makc the conveyances “with the intention of insuring that the 

ljludginent would not be paid.” Tt is also alleged that as a result of Iovine’s actions, plaintiff is 

unable to collect its judgmcnt from the debtor corporations bccausc they “have been stripped oftheir 

assets. ” 
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Vicwing the complaint liberally and in the light most favorable to plaintiff (see Morone v 

Moronc, S O  NY2d 48 I I 1980 I ) ,  the court finds that the cornplaint adequately statcs a cause of action 

for picrcing the corporate vcil by alleging that as tlie solc sharcholdcr, officer and director of the 

debtor corporations and the success~r corporations, Iovine doininatcd and controlled all of the 

corporations; that the successor corporations are the alter cgos of the debtor corporations; and that 

this arrnngerncnt worked a h i d  on plaintifl‘(see Chuse h!unhultan &ink $7 264 Water ,St. Assocs., 

174 AJ12d SO4 [ 199 I ] ) .  Thesc allegations, if proven, would be sul‘f-icient to warrant treating thc 

debtor corporations iind the dcfendants i n  the present action as a singlc personality for the purpose 

ol‘enforcing Plaiiitiil’sjud~i~~cnt (see Solow v DnnzesticS‘tom Erectors, hc . ,  229 AD2d 3 12 [ 19961; 

S C J C  nlso C’husc hfmhLittnn Bank, 174 A112d at 505). 

As for plaintiffs claim of a dc f x t o  merger, the court finds thal plaintiff has sulficiently 

cstablished tlic elctnents required for stating a cause of action for siiccessor liability under the 

doctrinc of’ dc facto mergcr. “‘l’he de facto merger doctrine creates an exccplion to the general 

principlc that an acquiring corporation docs not become responsible thereby for thc pre-existing 

liabilitics ofthe acquired corporation” (Filzgeraldv Fuhneslock& CU., 286 AD2d 573,574 [20@1]). 

A clc ticto mergcr is l’ouiid whcre thc acquiring corporation has elfcctively merged with lhe acquired 

corporation, as opposcd to nicrely holding it as a subsidiary (id. at 574). The clemcnts of a dc facto 

niergcr include: ( 1 ) continuity of‘ ownership; (2) cessation of ordinary business operations and the 

clissolirtion ofthe acquired company; (3) assumption by the successor oi‘thc liabilities ncoessary for 

tlic continuation of  the business 01. tlie acquired company; and (4) continuity of managcnient, 

persoiinel, physical location, assets and gencral business operation (id.; ,see also In re New York City 

Ashcslos / , d i g ,  I5 Al13cI 254, 256 [2@05]). 
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Herc, plaintiff alleges thal there was a de facto merger between the debtor corporalions and 

tlic succ(;'ssor coiyoralions, and that Tovinc and the successor corporations are therefore responsible 

for thejudgiiient plaintiff obtained against the debtor corporations. Specifically, plainlilfallcges that 

( 1 )  aftcr- acquiring the dcbtor corporations' assets, Tovine, the solc shareholder, officer and director 

of the debtor corporations, became the sole sharcholder, o f k e r  and director of the successor 

corporations; (2) afier Iovine causcd the debtor corporations to traiisfcr their business operations to 

the wccessor corporations, the debtor corporations ceascd to exist; and (3) tlic management, 

personnel, asscls and general business operation of the successor corporations are largely the same 

as thosc oLi11c clcblol- corporations. These allegations, ilproven, would be sufficient to dernonstratc 

[hat a dc Iicto merger had occurred (see Fritzgeruld, 286 AD2d at 574). 

As to thc rcquiremcnt that the successor corporation assume thc liabilitics ofthc predecessor 

coiporation, jt is clear that this criterion for de facto mergcr cannot be established in that there was 

iio assumptioii o l  tlic liabilitics of the debtor corporations by the successor corporations. 

Ncverlbclcss, it is well settled that not all of these factors are necessary to establish a de facto 

merger. rather, tlicsc hclors are only indications that tcnd to show a de facto merger (Sweatl~md v 

Piirk Gorp., 18 1 AD2cl 243, 246 [ 19921; In re New York City Asbestos Litigation, 15 AD3d at 256). 

The kcy is to dctcriniiic whether the acquiring corporation was seeking to obtain lor itsellintangible 

asscts siicli as good will and the right to use the acquired corporation's name (Fiizgerald, 286 AD2d 

at 575). 
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d,shcslos Litig., 15 AD31 254, 256 [2005]). 

I lere, plaiiitifl‘~l1eges that there was a de facto merger between the debtor corporations and 

the successor coiporatioi~s, and that Iovine and the successor corporations are therefore responsible 

for the-judgnicnt plaintiflobtaincd against the debtor corporations. Specillically, plaintiff alleges that 

( I )  aftcr acquiring the debtor corporations’ assets, Iovine, the solc sharcholdcr, officer and dircctor 

of thc clcbtor corporations, became the sole shareholder, officer and director of the successor 

corporations; (2) after lovinc caused the debtor corporations to transfer their business operations to 

tlie si~cccsxor corporations, the dcbtor corporations ceascd to exist; and (3) the management, 

pcrscmicl, asscts and gcrieral business operation of the succcssor corporations are largcly the samc 

as tliosc ofthc dcblor corporations. These allegations, if proven, would be sufficient l o  demonstrate 

h i t  a cic facto riierger had occurred (See Fritzgeruld, 286 AD2d at 574). 

As to the 1-cquir-cinelit that the successor corporation assume thc liabj 1 itics of the predecessor 

corporation, i t  is clear that this criterion for de facto merger cannot bc established in that there was 

no assumption of the liabilities of the debtor corporations by the successor corporations. 

Ncvcrthcless, i I  i s  well settled that not all of these factors are necessary to establish a (le facto 

r-riergcr, rather, 111cst: factors are only indications that tend to show a de facto merger (Sweutlmd v 

I’irrk C’orp., I 8 I AD2d 243,246 [ 19921; Jn re New York Cily Asbestos Liligution, 15 AD3d at 256). 

The key is tu  cletcrmiiic wlietlier thc acquiring corporation was secking to obtain for itself intangible 

asscts such as good will and the right to use the acquired corporation’s name (Fitzgcruld, 286 AD2d 

at 575). 
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CONCLUSION 

For the fxegoing reasons, defendants’ motion to dismiss thc complaint is denied. The parties 

shall appear for a prelinlinary confcrencc in Part 25, Room 428, on May 21,2007 at 2:OO p.m. 

ThIs constitutes the decision and order of the court. 
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