Atienza v Taubman

2007 NY Slip Op 30701(U)

March 27, 2007

Supreme Court, Queens County

Docket Number: 0004384/2004

Judge: James P. Dollard

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




[* 1]

Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JAMES P. DOLLARD | A Part 13
Justice
X | ndex
KATHELYN ATI ENZA, et al ., Nunber 4384 2004
Mot i on

- agai nst - Dat e Novenber 22,
2006
Rl CHARD TAUBMAN, M D., et al. Mot i on

Cal. Nunbers 1, 2

Motion Seq. Nos. 1, 2

The follow ng papers nunbered 1 to 19 read on this notion by
defendants Kelly H Leggett, MD., Long Island Jew sh Medi cal
Center s/h/a Long Island Jew sh Hospital (Hospital), and North
Shore Long Island Jewi sh Health System s/h/a North Shore Long

| sl and Jewi sh Health Care System Inc. pursuant to CPLR 3212 for
sumary judgnment dism ssing the conplaint; and on the notion by
def endants Richard Taubman, M D. and Sarah Linkie, M D. pursuant
to CPLR 3212 for sunmary judgnment dism ssing the conplaint and
all cross clains; and on the cross notion by defendants Dr.
Leggett, the Hospital, and North Shore Long Island Jewi sh Health
System s/ h/a North Shore Long Island Jewi sh Health Care System
Inc. pursuant to CPLR 3211(a)(7) dismssing plaintiff Arnhel
Atienzas claim for failure to state a cause of action, and
pursuant to CPLR 3212 granting sumrmary judgnent as agai nst
plaintiff Arnhel Atienza for failing to state a cause of action.

Paper s

Nurmber ed
Notices of Mdtion - Affidavits - Exhibits ....... 1-8
Notice of Cross Motion - Affidavits - Exhibits .. 9-11
Answering Affidavits - Exhibits ................. 12-14
Reply Affidavits ..... ... . . . i, 15-19

Upon the foregoing papers it is ordered that the notions and
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cross notion are deternined as foll ows:

This is an action to recover danmages for personal and
enotional injuries allegedly sustained due to the defendants’
medi cal nmal practi ce between Novenber 2002 and March 2003. The
plaintiffs allege that the defendants negligently and inproperly
pl aced a cervical cerclage, failed to tinely renove the cervica
cerclage and failed to perform a tinely cesarean section
delivery. As a result of the alleged negligence the plaintiffs
claimto suffer fromenotional trauma due to the death of their
fetus. The plaintiff Kathelyn Atienza further alleges that as a
result of the negligence she needed surgery and is unable to
safely carry a pregnancy.

On Decenber 12, 2002 the plaintiff, Kathelyn Atienza first
saw the defendant Dr. Linkie, who is part of the Taubman, Korn
and Linkie, P.C nedical group. Her last nenstrual period was
reported to be October 8, 2002. A pregnancy test was positive.
Ms. Atienzas history was taken and it was noted that she had
two separate uterine horns. Ms. Atienzas had three prior
pregnanci es when she lived in the Philippines. The first
pregnancy resulted in a premature rupture of the nmenbranes and a
spont aneous vagi nal delivery at 28 weeks gestation. The second
pregnancy resulted in a fetal dem se at four nonths after preterm
| abor with the fetus delivered by a classical cesarean section.
The third pregnancy resulted in fetal demse at 26 weeks
gestation after a repeat classical cesarean section. Dr. Linkie
took a sonogramconfirmng that Ms. Atienza had an intrauterine
pregnancy in the right uterine horn.

On January 7, 2003, Ms. Atienza was seen by the defendant
Dr. Taubman for a prenatal office visit. Dr. Taubman referred
Ms. Atienza to the Antepartum Testing Unit (ATU at the
def endant Hospital for consideration of a cervical cerclage. The
next day, Ms. Atienza was seen by Dr. Adiel Fleischer at the ATU
at the Hospital. Dr. Fleischer perforned a sonogram and detected
t he doubl e uterus. Dr. Fleischer found that Ms. Atienza had
ut erus didel phys and docunented that her history was suggestive
of cervical inconpetence. In light of her obstetrical history,
Dr. Fleischer reconmended the placenent of a cervical cerclage at
14-15 weeks of gestation followed by serial cervical
nmeasur enent s.

Ms. Atienza presented to the Hospital on January 13, 2003
for placenment of a MDonald%s cerclage. A consent form was
executed by Ms. Atienza allowing Dr. Linkie and her assistants
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to place the cerclage for cervical inconpetence. Drs. Linkie and
Fl ei scher were the surgeons performng the procedure.

On January 22, 2003, Ms. Atienza was seen by Dr. Linkie at
her office. She conplained of |ow disconfort when urinating and
occasional spotting. Ms. Atienza returned to the Taubnman, Korn
and Linkie, P.C nedical group for prenatal visits on February 4
and 11, 2003. There were no conplaints at the February 4 visit,
but on the February 11 visit Ms. Atienza conplained of one spot
of blood with cranps the prior evening but none at the tine of

the visit. Ms. Atienza also went for ultrasounds at the ATU on
February 4 and 18, which showed the fetus was grow ng normally
and the cervical length was nornal. On March 3, 2003, Ms.

Atienza returned to the nedical group and all was nornal w thout
any conpl ai nts.

On March 13, 2003, M. Atienza called the group office to
say that Ms. Atienza was in severe pain. Ms. Atienza was
directed to go to Labor and Delivery at the defendant Hospital
and arrived at 3 p.m Ms. Atienza was 22 weeks gestation.
Wil e being observed at the Hospital it was suspected that Ms.
Atienza suffered froma uterine dehiscence. A cesarean section
and an exploratory |aparotony were perforned and it was
di scovered that Ms. Atienza had suffered a uterine dehiscence in
the right uterine horn, which occurred at the location of the
prior classical cesarean. The non- viable fetus was renoved.

In support of their notion, defendants Dr. Leggett, the
Hospital and North Shore Long Island Jewi sh Health System
submtted the expert affirmation of Henry Prince, MD., a
licensed physician who is board certified in Cbstetrics and
Gynecology. Dr. Prince opined to a reasonabl e degree of nedical
certainty that the treatnent of Ms. Atienza confornmed to good
and accepted standards of nedical practice. Dr. Prince opined
that Ms. Atienzas injuries and the fetal death were caused when
her uterus ruptured at a tinme when her fetus was not viable. Dr.
Prince opines that the defendants could not have delivered the
fetus prior to the uterine rupture as it was not viable at that
tinme. Dr. Prince further opines that the defendants did not
cause or contribute to the uterine rupture and that Ms. Atienza
sustai ned a spontaneous rupture as a consequence of having
undergone two prior classical cesarean sections. Dr. Prince
states that the placenent of the cervical cerclage was within the
good and accepted standards of nedical practice and the cerclage
did not cause or contribute to the uterine rupture.
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In support of their notion, defendants Drs. Linkie and
Taubman submtted the expert affirmation of Pedro R Segarra,
MD., a licensed physician who is board certified in Cbstetrics
and Gynecol ogy. Dr. Segarra opined to a reasonabl e degree of
medi cal certainty that Drs. Linkie and Taubmans treatnent of
Ms. Atienza conformed to good and accepted standards of nedi cal
practice. Dr. Segarra opined that in light of the risks
associated with cervical inconpetence and a double uterus it was
appropriate for Drs. Linkie and Taubman to seek the opinion of
Dr. Fleischer and, furthernore, it was appropriate to utilize a
cervical cerclage in an attenpt to prolong the gestation. Dr.
Segarra opined that the cerclage did not contribute to the
uteri ne dehiscence suffered by Ms. Atienza. Dr. Segarra further
stated if perforned at the 22 weeks gestation a cesarean section
woul d not have been successful as the fetus would not have
survived if delivered.

As a result of the affirmations that the defendants acted
wi thin good and accepted standards of nedical practice in their
care and treatnent of the plaintiff, the defendants net their
burden of establishing, prima facie, their entitlement to summary
judgnent as a matter of law on the issue of nedical nal practice (
Reyz v Khel ensky, 10 AD3d 714 [2004]; Fhinma v Mainoni des Med.
Cr., 269 AD2d 559 [2000]). Addi tionally, defendants
denonstrated, prinma facie, that they obtained Ms. Atienzas
i nformed consent prior to the placenent of the cervical cerclage
(Stancavage v Mrman, 309 AD2d 918 [2003]; Dunlop v Sivaranan
272 AD2d 570 [2000]).

Plaintiffs, in opposition to the notion, are required to
submt evidentiary facts or materials to rebut the prina facie
showi ng by the defendants so as to denonstrate the existence of a
triable issue of fact (Al varez v Prospect Hosp., 68 Ny2d 320
[ 1986]). In response to a defendant who has cone forward with
expert nedical evidence that it did not depart from good and
accepted nedical practice, a plaintiff is required to submt an
expert nedical opinion to denonstrate the nerit of the action (
Sinmms v N. Shore Univ. Hosp., 192 AD2d 700 [1993]). I n
opposition, the plaintiffs submtted an affidavit of a nedical
expert redacted pursuant to CPLR 3101(d) and offered to provide
an unredacted copy to the court for in camera review. Even
t hough the expert opined that the defendants departed from good
and accepted standards of nedical practice by using a MDonald
cerclage and by failing to performa |evel three sonogram when
the plaintiff was admtted to the Hospital, the affirnmation
failed to raise an issue of fact as "it was devoid of any
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expression or opinion that the alleged departure was a conpetent
produci ng cause of any injury or damage to the plaintiff (
Domaradzlo v G en Cove OB/ GYN Assoc., 242 AD2d 282 [1997],; see
Chance v Felder, 33 AD3d 645 [2006]; Wcksnan v Nassau County
Health Care Corp., 27 AD3d 644 [2006]; Dellacona v Dorf, 5 AD3d
625 [2004]). Additionally, the plaintiffs’ expert claimthat the
failure to performa cesarean section was the proxi mate cause of
the fetal dem se is conclusory and unsupported by the evidence.
Wil e the expert opines that prior to the conplete rupture of the
plaintiffs uterus a cesarean section could have been perforned,
t he expert concedes that the uterine dehiscence began before the
plaintiff arrived at the hospital and admits that he cannot state
that a cesarean section would have saved the life of the fetus
and in fact states that "the fetal prognosis at 22 weeks
gestation would not be good in any event."

Finally, plaintiffs did not submt any evidence to rebut
def endants showi ng that they obtained the plaintiffs inforned
consent for the placenent of the cervical cerclage, and,
therefore, failed to raise an issue of fact sufficient to defeat
summary judgnent as to that claim (Al varez, 68 Ny2d at 327).
VWiile the plaintiffs’ expert stated that the plaintiff was at a
high risk for a uterine rupture he does not state that the
cerclage created such a risk. Therefore, it was not necessary to
informthe plaintiff that there was risk of a uterine rupture
fromthe placement of the cervical cerclage.

Since summary judgnent dismssing the conplaint is
appropriate, it is not necessary to separately reach the nerits
of the argunent to dism ss the cause of action of the plaintiff
Arnhel Atienza.

Accordingly, the notions for summary judgnent are granted.

The cross notion by defendants Dr. Leggett, the Hospital and
North Shore Long Island Jewi sh Health Systemis denied as noot.

Dat ed: March 27, 2007




