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VEMORANDUM

SUPREME COURT : QUEENS COUNTY

| A PART 14
68- 49 WOODHAVEN BOULEVARD X
HOLDI NG CORP. | NDEX NO. 1353/05
Plaintiff, BY: ELLIOT, J.
- against - DATED: April 6, 2007

EXXON MOBI L CORPORATI ON F/ N A
MOBI L O L CORPORATI ON,

Def endant .

EXXON MOBI L O L CORPORATI ON,
Third-Party Plaintiff,
- against -

AC WOODHAVEN | NC., A C. WOODHAVEN
REALTY CORP., and ADELMO Cl OFFI,

Third-Party Defendants.

Def endant Exxon Mbbil Corporation has noved for summary
judgnent dismssing the conplaint against it and for sunmary
judgnment on its first counterclaim asserted against plaintiff
68-49 Wyodhaven Boul evard Hol di ng Corp. The plaintiff and the
third-party defendants have cross noved for, inter alia, summary
judgnent on the second cause of action asserted in the conpl aint
and summary judgnent dismssing the third-party conplaint
respectively.

Adel no G offi owns real property | ocat ed at

68- 27 Whodhaven Boul evard, Rego Park, New York , where he operates
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a gas station, car wash, and conveni ence store. There was a Mobi

gas station | ocated on adjacent prem ses known as 68-29 Wodhaven
Boul evard, Rego Park, New York ("68-29 Whodhaven”). Pursuant to a
| ease dated July 2, 1990, The Mobil Corp. rented 68-29 Wodhaven
for a termof ten years. Paragraph 3 of the |ease required Mbi

to pay as additional rent “all real estate taxes.” Paragraph 13 of
the |l ease required Mobil to return the property with the buil ding
then on the prem ses. Paragraph 32 of Mbil’s | ease required the
tenant to test the property for environnmental contam nation at the
end of the term and, if such existed, to performrenedial work.
Paragraph 32 further provided: “*** if in the perfornmance of the
environmental clean up the Lessee interferes with the Lessor’s use
of the prem ses, then and in that event the Lessee agrees to pay to
the Lessor on a nonthly basis on the first day of each nonth that
the Lessee is in possession for the limted purpose outlined above,
a sum equi valent to the use and occupancy of the premses.” In
2000 Mobil Corp. closed the gas station, and the | andlord put the
real property up for sale. In Decenber, 2000, G offi executed a
Mobi | supply agreenent pursuant to which he changed his supplier
for his gas station at 68-27 Wodhaven from Sunoco to Mobil,
all egedly receiving as consideration a | unp sum paynent from Mobi

amounting to $800, 000. On January 3, 2001, Coffi purchased
68- 29 Whodhaven Boul evard, allegedly relying on representations
made by Mobil’s representatives that the clean up would only | ast

sixty to ninety days. Coffi alleges that Exxon Mbil, the
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successor to Mobil, is still engaged in renediation efforts, but
has failed to pay use and occupancy and has also failed to pay real
estate taxes since January 2005, as allegedly required by the
| ease. Cioffi alleges that as part of the renediation effort,
(1) Mobil demolished the existing building on 68-29 Wodhaven
Boul evard and has not yet rebuilt it, and (2) Mbil has installed
monitoring wells across the center of the prem ses and around the
perinmeter and has not yet renoved them Although Coffi alleges
that the prem ses have not been renedi ated and the New York State
Departnent of Conservation has not issued a “No Action” letter, he
admts that in 2003 he entered into |ease negotiations wth
KFC Corp., which nmade a witten offer to rent the premses for
$225, 000 per year, triple net with periodic rent increases, for a
termof twenty years

Def endant Exxon Mobil alleges the follow ng: Between
Novenber 1, 2000 and June 30, 2001, Exxon Mobil renoved under ground
storage tanks, contam nated soil, and fluids fromthe site. On or
about June 5, 2001, pursuant to an agreenment with Exxon Mbil, the
plaintiff, for the benefit of the defendant, denolished the
building on the subject site to permt the excavation of soil
According to Melissa W Tacchino, a |lead project manager for Exxon
Mobi | responsible for the remedi ation effort at the subject site,
“ *** ypon conpletion of the intrusive excavation and renoval of
petrol eum inpacted soils on June 26, 2001, Exxon Mbil’s

environmental actions *** are typical of work done on properties
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wi th established ongoi ng businesses and that such activities have
been nonintrusive and did not and/or would not interfere *** or
prevent Plaintiff from utilizing the site for a commercial
purpose.” According to Andrew W Jones, a Territory Mnager for
Exxon Mobil’s d obal Environnental Renediation G oup, by June 30,
2001, Exxon Mobil had restored the site to a comercially usable
condition. Jones allegedly told GCoffi “that any further work by
Exxon Mobil would be nonintrusive in nature and, if warranted

would likely occur only on a quarterly basis for soil and
groundwat er nonitoring purposes.”

Def endant/third-party plaintiff Exxon Mbil al so all eges
that on or about Decenber 20, 2000 it entered into a franchise
agreenent with third party defendants Adelno C offi, AC Wodhaven,
Inc., and A .C. Wodhaven Realty Corp. pursuant to which the third
party defendants agreed to operate a Mobil station and to construct
and operate an “On the Run” conveni ence store. Exxon Mbil alleges
that the third party defendants breached the agreenent to build and
operate the convenience store and have wongfully retained an
$800, 000 advance paynent made by the former for the construction of
t he conveni ence store.

That branch of defendant Exxon Mbil’s notion which is
for summary judgnent dism ssing the first cause of action asserted
against it is denied. Summary judgnent is not warranted where

there is an issue of fact which nust be tried. (See, Alvarez v

Prospect Hospital,68 Ny2d 320.) In the case at bar, the
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conflicting evidence in the record has created issues of fact
pertaining to whether defendant Exxon Mobil becane a hol dover
tenant, and, if so, for howlong. The plaintiff alleges that the
defendant did nore than intermttently nmake renedi ation efforts on
the subject site and did not actually vacate the property.

(Conpare, Charlebois v Carisbrook Industries, Inc., 23 AD3d 821.)

The plaintiff also alleges that it accepted rent fromthe def endant
inthe formof paynent of real estate taxes after the expiration of
the | ease, thereby creating a hol dover tenancy. (See, Real Property

Law 8232-c; Jaroslowv Lehigh Valley R Co., 23 NY2d 991.) On the

ot her hand, the defendant alleges that it mstakenly nade those
paynments. Under all of the circunstances of this case, there is an
i ssue of fact concerning whether the parties intended to preserve
the [ andl ord-tenant rel ati onship after the expiration of the | ease.

(See, N agara Frontier Transp. Authority v Euro-United Corp.,

303 AD2d 920; \Walker v Espinal, 4 Msc3d 136[A].)

That branch of defendant Exxon Mobil’s notion which is
for summary judgnment di sm ssing the second cause of action asserted
against it I's deni ed. That branch of the plaintiff’s cross
nmotion which is for summary judgnent on its second cause of action
is denied. Pursuant to paragraph 32 of the |ease the defendant
essentially prom sed to pay the plaintiff on a nonthly basis “a sum
equivalent to the use and occupancy of the premses” if the
environmental clean up interfered with the plaintiff’s use of the

premses. A landlord is entitled to recover for the reasonable
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value of the use and occupation (see, Beacway Qperating Corp. v

Concert Arts Soc., Inc., 123 Msc2d 452), which is based on the
prem ses’ fair market value. (See, N Y. Prac, Landlord and Tenant
Practice in New York, 8 10:109.) An award for use and occupancy
should reflect the fair market rental value of the prem ses. (See,

Petallides v Petallides, 269 AD2d 511; 150-18-28 Union Turnpi ke

Associates v Board of W©Mwnagers of Village Mall at Hillcrest

Condom nium 12 M sc3d 135[A] [AT 2 &11], 511; United Hay, LLC v

G abrovak, 2002 W 919658 [AT 1][n.o.r.]; Parker 24 Commerci al

Associates v Sakow, 14 M sc3d 1231[A]; New York Cty Economc

Devel opnent Corp. Vv Harborside Mni Storage, Inc., 13 M sc3d

1218[A]; Fairfield Presidential Associates v Salis, 7 Msc3d

1028[A].) In the case at bar, sunmary judgnent for either side is
precluded by an issue of fact concerning when, if ever, the
defendant’s renediation of the site ceased to substantially
interfere with the plaintiff’s use of the premses. Sumary
judgnment is also precluded by an issue of fact pertaining to the
fair market rental value of the prem ses.

That branch of defendant Exxon Mobil’s notion which is
for sunmary judgnent dismssing the third cause of action asserted
against it is denied. That branch of the plaintiff’s cross notion
which is for summary judgnment on the issue of liability arising
under the third cause of actionis denied. |n an appropriate case,
a | andl ord may recover incidental and consequential damages froma

hol dover tenant. (See, 437 Madi son Ave. Associates v A T. Kearney,
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nc., 127 M sc2d 37 [ AT 1]; Palunbo v Donalds, 194 M sc2d 675.) 1In

the case at bar, summary judgnent is precluded by issues of fact
pertaining to what damages, if any, the plaintiff suffered by the
al | eged wongful hol ding over by the defendant. Moreover, thereis
al so an issue of fact concerning whether the plaintiff failed to
mtigate its damages, a duty which applies to the | andl ord-tenant

rel ationship. (See, 437 Madison Ave. Associates v A T. Kearney,

nc.

120 M sc2d 944.)

That branch of defendant Exxon Mbil’s notion which is
for summary judgnment di sm ssing the fourth cause of action asserted
against it is denied. That branch of the plaintiff’s cross notion
which is for summary judgnent on the issue of liability arising
under the fourth cause of action is denied. The plaintiff alleges
t hat the defendant breached paragraph 13 of the | ease by failing to
return the property with a building of equal or greater val ue than
exi sted when the tenant began its occupancy. The conflicting
evidence in the record has created an issue of fact concerning
whet her def endant Exxon Mbil breached its contractual obligation
under paragraph 13 of the |ease.

That branch of defendant Exxon Mobil’s notion which is
for summary judgnent dismssing the fifth cause of action asserted
against it is denied. That branch of the plaintiff’s cross notion
which is for summary judgnent on the issue of liability arising
under the fifth cause of action is denied. The conflicting

evidence in the record has created an issue of fact concerning



[* 8]

whet her def endant Exxon Mdbil breached its contractual obligation
to renedi ate the prem ses.

That branch of defendant Exxon Mbil’s notion which is
for summary judgnent di sm ssing the sixth cause of action asserted
against it is denied. That branch of the plaintiff’s cross notion
which is for summary judgnment on the issue of liability arising
under the sixth cause of action is denied. Paragraph 37 of the
| ease provides for the recovery of attorney’s fees incurred by “the

prevailing party.” Wile thereis a contractual basis for the award

of attorney’s fees in this case (see, A .G Ship Miintenance Corp

v _Lezak, 69 Ny2d 1), the determ nation of issues pertaining to
attorney’s fees is premature before the resolution of all of the
causes of action asserted by the plaintiff.

That branch of defendant Exxon Mbil’'s notion which is
for summary judgnment onits first counterclai masserted agai nst the
plaintiff is denied. That branch of the plaintiff’s cross notion
which is for sunmary judgnent dism ssing the first counterclaimis
deni ed. The defendant alleges that it mstakenly paid real estate
taxes after the expiration of the |ease, and it seeks to recover

the sum paid on a theory of wunjust enrichnment. (See, Mente v

Wenzel, 178 AD2d 705.) There is an issue of fact concerning
whet her the defendant m stakenly paid those taxes, and, noreover,
if the defendant is a hol dover tenant, another issue of fact, then
“pursuant to common law, there is inplied a continuance of the

tenancy on the sane terns and subject to the same covenants as
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those contained in the original instrument.” (Gty of New York v

Pennsylvania R Co., 37 Ny2d 298, 300; see, Logan v. Johnson, 34

AD3d 758.)

That branch of the cross notion by the third party
def endants which is for summary judgnment dismssing the third party
conplaint is denied. The third party defendants all ege that Exxon
Mobi | did not nake t he $800, 000 paynent for the construction of the
conveni ence store, but rather as an inducenment for Coffi to enter
into a supply agreenent to purchase gasoline from Exxon Mobi
rather than Sunoco. The conflicting evidence in the record
concerni ng the purpose of the $800, 000 paynent has created an i ssue
of fact which precludes summary judgnent.

Short form order signed herewth.

J.S. C



