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Plaintiff conmenced this action seeking to recover
damages for personal injuries alleged to have been sustai ned
in a tw car notor vehicle accident which occurred on
February 23, 2004 at the intersection of Queens Boul evard
and 71°" Road, in the County of Queens, City and State of
New Yor k.

Def endant Jean D. Bacon nobves for an order pursuant to
CPLR 3212 granting summary judgnent dism ssing the conplaint
on the ground that plaintiff did not sustain a serious
injury pursuant to Insurance Law 88 5102(d) and 5104(a).

Contentions of the Parties

Def endant submits the plaintiff’s bill of particulars
whi ch sets forth the following injuries: reversal of the
normal cervical lordotic curvature systemw th nuscle spasm
di sc bulge at L5-S1 inpinging upon the thecal sac; bilateral
L5-S1 radiculitis; shoul der depression on the left radiating
into the shoulders; limted range of notion of the cervical
spine; limted range of notion of the |unbar spine; and
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headaches. Defendant asserts that on the date of the
accident, plaintiff was transported to St. John’s Hospital
where she was treated and rel eased with the diagnosis of

nyal gia, that is, diffuse muscle pain. No x-rays or other

di agnostic tests were perforned. Her chief conplaint was
pain to her arnms and back. Plaintiff received treatnent at
two adj acent offices, to wt, Royal Medical and Vill age
Chiropractic. At Royal Medical, she received hot and cold
packs, ultrasound and el ectrical nuscle stinulation on 42
occasi ons between February 24, 2004 and August 6, 2004. She
was seen only 4 times in June, 2 tinmes in July and 1 tine in
August. At Village Chiropractic, plaintiff received 43
chiropractic mani pul ations during that tinme and was seen 4
times in June and 2 tinmes each in July and August.

Def endant asserts that on March 12 and March 15, 2004,
plaintiff underwent a cervical spine MR and Lunbar spine
MRl respectively which were perforned by Dr. Charl es Barax.
His report lists reversal of the normal cervical l|ordotic
curvature consistent with mld spasmor pain with respect to
the cervical spine and disc bulge at L5-S1 inpinging upon
the thecal sac as to the lunbar spine. On April 16, 2004
EME NCV nerve study tests were conducted by a neurol ogi st
who di agnosed cervical and |unbar spine sprain and strains
syndrone and bilateral |unbar radiculitis.

Def endant asserts that plaintiff did not sustain a
serious injury as there is no objective evidence to support
such a finding. Her nedical records do not include any
findings or limtations resulting fromher alleged cervical
or lunmbar spine injuries and do not indicate the degree or
duration of any alleged limtation. Sprains and strains
with mnimal limtation do not qualify. Plaintiff has not
had any further treatmnment since August 2004 according to her
deposition testinony. Plaintiff returned to work only 3
weeks after the accident and had returned to her usual
regul ar duties within 2 nonths of the accident.

Plaintiff was exam ned by defendant’s doctor Dani el
Feuer, a neurologist. He reported all normal ranges of
notion with respect to the plaintiff’s cervical and | unbar
spine. He concluded that plaintiff did not show any
obj ective neurol ogical disability or permanency causally
related to the accident. |In addition, plaintiff was
exam ned by Dr. Edward A Toriello, an orthopedi c surgeon.
Hs affirmed report states that plaintiff has full range of
notion in the cervical and | unbosacral spine, right and | eft
shoul ders and the right and |l eft knee. Test results were in
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normal ranges or negative. He states that plaintiff has no
obj ecti ve evi dence of an ongoi ng orthopedi ¢ pernanent
disability and is able to work and perform her usual
activities of daily living without orthopedic limtations.

Plaintiff opposes the notion. Her deposition testinony
shows that she experienced pain in her neck, back and | eft
knee i medi ately after the accident. She conpl ai ned about
such to the EMS and in the energency roomat St. John's
Queens Hospital. Her condition worsened after being
di scharged and she sought nedical attention and treatnent at
Royal Medical and Village Chiropractic.

Plaintiff submts the affirned report of Dr. Matthew
MIler of Royal Medical. He found nuscle spasm and
tenderness in the spine and positive shoul der depression on
the left for pain radiating into the shoul ders, maxi num
cervical conpression tests bilaterally with pain radiating
down into the upper back, Kenps test positive bilaterally
Wi th tenderness to pal pation of the left knee with range of
nmotion within normal limts. He states that all of the
injuries and limtations are causally related to the subject
accident. He diagnosed her with a permanent parti al
di sability.

In addition, plaintiff submts the affidavit of Richard
Amat o, a chiropractor for Village Chiropractic. He
performed conmputerized range of notion studies of
plaintiff’s cervical and | unbar spine and found a 14% whol e
person inpairnment, 7% i npairnment of the cervical spine and
8% i npai rment of the |unbar spine. Nunerous objective tests
were positive and, based thereon, he found that her
condition was permanent, was causally related to the
accident and will require additional treatnent and/or
therapy to reduce her pain and to prevent her condition from
worsening. Plaintiff submts her affidavit with respect to
t he synptons she continues to experience and their inpact on
her normal daily activities.

Deci sion of the Court

The notion by defendant is denied.

“A party noving for summary judgnent nust nake a prinma
facie showng of entitlenment to judgnent as a matter of | aw,
produci ng sufficient evidence to denonstrate the absence of
any material issue of fact. Once this show ng has been nade,
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the burden shifts to the nonnoving party to produce
evidentiary proof in adm ssible formsufficient to establish
the existence of material issues of fact that require a
trial for resolution.” Guffrida v. Ctibank, 100 Ny2d 72 at
81.

In the instant case, defendant has established his
entitlenment to judgnent as a matter of |aw.  Def endant has
submtted affirmed reports of his exam ning doctors which
support his claimthat plaintiff did not sustain a serious
injury as required under Insurance Law Article 51. Specific
tests are set forth with quantified findings showi ng no | oss
of range of notion.

The burden then shifted to plaintiff to raise a triable
i ssue of material fact which would warrant denial of the
notion. Plaintiff’'s nedical evidence is sufficient to
sustain her burden. Plaintiff’s chiropractor’s affidavit
sets forth the many objective tests perforned and the
results thereof. H's conputerized tests reveal specific
i mpai rments in the range of notion of the cervical and
| unbar spine. He diagnhoses that she has sustained a
permanent partial disability resulting fromthe subject
acci dent .

Accordingly, the notion by defendant is deni ed.

Dated: April 6,2007
HON. DAVI D ELLI OT



