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SUPREME COURT OF THE STATE OF NEW 6 R K  - NEW YORK COUNTY 

PRESENT: BARBARA R. KAPHICk 
PART A 

Index Number : 100420/2006 
TOWER INSURANCE 
VS 
SAID, AMANY ' MOTION DATE 

Sequence Number : 001 

SUMMARY JUDGMENT 

MOTION SEQ. NO. 

MOTION CAL. NO. 

. , u ~ ~ ~ ~ ~ ~ ~ g  papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits , ,./ 

Cross-Motion: 1 1 Yes &No 

Upon the foregoing papers, it is ordered that this motion 

Dated- 
i- 

Check 

Check 

PAPERS NUMBERED 

Y 

s. c. 

FINAL DlSPOSlflON W O N - F I N A L  DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 12 

TOWER INSURANCE COMPANY OF NEW YORK, 
X ____________________lll_____l__________ 

DECISION/ORDER 
Plaintiff, Index No. 100420/06 

Motion Sey. No. 001 
- a ga j. n s t - 

AMANY SAID and AIIMED HASSAN, 

BARBARA R. KAPNICK, J.: 

Plaintif1 Tower Insurance Company of New York ( " T o w e r " )  moves 

for summary judgment decIari.ny t h a t  it has  no duty to defend or 

indemnify defendant Amany Said in the underlying personal injury 

action, Alirried Hassan v. Amanv Said, pending in the Supreme Court, 

Queens County, under Index Number 16442/05, which arises out of a 

trip and f a l l  or1 June 25, 2005 at a two-family house owned by 

defendant Said and located al: 35-36 9th Street in Long Island City. 

'There is no dispute that Tower issued a Homeowner's Policy to 

defendant S a i d  with respect to said premises. However, Tower 

conterids Lhat the instant c1.aim f a l l s  wittii ri  ilri exclusion in t h e  

policy for c l a i m s  a r i s i n g  out of a premises at which the insured 

does not reside. 

Under the policy, "Insured location" is defined as: 

a. 
b. The part of other premises, othcr structures a n d  g rounds  

The "rcsiderice PI eiiises: 'I ; 

used by you 2s a residence and: 
(1) Which i s  shown in the Declarations; or 
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(2) Which is acquired by you during the policy pcriod 

c. Any premises used by you in connection with a premises in 

d. Any part of a premises: 
( 3 . )  Not owned by an "insured"; and 
(2) Where an "insured'' is temporarily residing;. . . 

for your use as a residence; 

4.a. and 4.b. above; 

"Residence premises" is dcfincd as: 

a. The one family dwelling, other structures, and grounds; 

b. That: part of any other building; 
where you reside and which is shown as the "residence 
premises" in the Declarations. 
"Residence premises" aIso means a two family dwelling where 
you reside in at least one of the family units and which is 
shown as the "residence premises" in the Declarations. 

0 1' 

As part of Tower's investigation of the claim, it retained an 

investigator who conducted an interview on August 24, 2005 of 

deferidant S a i d  and the property manager, Jim Issa. 

T h e  investigator, David W. I-Iertweck, has submitted uri 

affidavit claiming that during this conversation, Said admitted 

that she has lived at a di€ferent location in Long Island City for 

the past 15 years and that Ahmed Hassan, the injured plaintiff in 

the undcrlyiny lawsuit, was a tenant with his wifc and children in 

the apartment on the first floor of the house at 3 - 3 6  9th Street. 

Mr. Hertweck also stated that Tssa stated that the Saids live at 

the other location and that they bouyhlr. t h e  premises at 35-36 9th 

Street as an investment, property. The investigator represents that 

. .  
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he reduced the statements given by Said and I s s a  to writing, and 

that Said and Issa signed their respective statements in his 

presence - 

By letter dated September 8, 2005, ‘Tower disclaimed coverage 

on the grounds, inter a l i a ,  that “the subject premises is not a 

’residence premises, ’ and I therefore, it does not qualify as an 

‘ i ~ i ~ ~ r e d  1ocatri.on‘ with respect to this c1.ai.m. ” 

Notwithstanding the disclaimer, T o w e r  appointed counsel for 

defendant Said in the underlying action, pending this Court’s 

ruling on the proprieky of the disclaimer. 

Defendant Hassan argues that the policy is ambiguous because 

it was issued specifically for the premises located at 35-36 9th 

Street and does n o t  state in clear E n g l i s h / b o l d  letters that the 

insured m u s t  reside at the premises. 

Dcfcndant S a i d ,  through an attorney’s affirmation only, argues 

t h a t  the motion should be deni.ed on the grounds that a n y  statement 

regarding his true residericy to Tower’s investigator was not: made 

under oath, and that depositions of the parties have not yet been 

held in this case. 
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Tower drgucs in reply that admissions attributed to defendant 

in the investigator’s affidavit constitut-e admissible evidence. 

See, e.q., Schaaf v. Pork Chop, Inc., 24 A. D. 3d 1277 (4th Dep‘t 

2005). Moreover, defendant Said herself has not submitted an 

affidavit in opposition to t h e  motion denying Tower’s claim as to 

her residency. 

Fi r i a l  ly, contrary to defendant Hassan’s contention, this Court 

does not. L i n d  the exclusion in the policy to be ambiguous, 

notwithstanding the inherent inequity of Tower’s acceptance and 

r e t e n t i o n  of premiums paid by defendant Said on Lhe premises. 

Accordingly, based on the papers submitted and the o r a l  

argument held on the record on December 6, 2006, plaintiff’s motion 

is granted and it is hereby 

ORDERED and DECLARED that Tower has no duty to defend or 

indemnify defendant Amany Said in the underlying action pending in 

the Supreme Court, Quccris County under Index No. 16442/05. 

This constitutes the decision and order of this Court. 

Date: Apri L u, 
Barbara E 

J.S.C. 
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